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THE 


PREFACE. 


HE Reader it here preſented 
with a Collection of R.epork Ts, 
both in Law and Equity, taken 

by a Perſon whoſe Learning and 
Tnduitry is ven well known 30 mo, if not all, 
the now Eminent Practiſers of the Law, and in 
a Court, of which there are very few Reports 
Extant ; nor mnit it be omitted in this Adver- 
| tiſement, that moſt of the-Caſes here Reported, 
were adjudged when that Extraordinary Per- 
fon Sir Mathew Hale was Chief Baron of the 
Court of Exchequer, whoſe Arguments and 
Reaſons the Author ſeems to bave taken a par- 
ticular Care to preſerve for the Benefit of 
Pofterity. What Approbation theſe Collection: 
bave received from Perſons, who are beſt able 

in themſelves, and moſt proper, by vertue 0 

the Places they bold, to judge of their Worth, 

3 by the Ambority preceding the Title 
age. 
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A. 
8 Lliſon & af verſus Dicken- 
ſon & a Page 116 
Anderſon verſ. Arundel 179 
Andrews ve... * 219 
Anonymus 3 19, 330,407,420, 47 I, 


Aprice werſ. Hays 


Armeſtrong verſ. Spencer 
Mrs. Aſhes 50 


. | Bag & r 125 


Mico 137 
Waring 147 
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Turner 185 


Jones 190, 
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_ | Barkham 201, 


Tarrington & 
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. Pickering 228 


IcColvile 229 


Attorny General ver. 


Sir Blewit 
Stonehouſe 
N ibid. 


"1's f Sir Fr. Hun- 
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Holt & al 374 
Reiby G. alios 
377 
Poultney G 
" alios 40 
Sir Geo.Sa 
405 


Bedſton 424 
Sir Hen. Pal- 
Attorny General ver. mer 440 
Meller 451 
Horſham 477 
Sir Geo. Sands 
488 

The Corporati- 
on of Droit- 
wich 301 
The Town of 
< F arnham 504 
Hugh Audley ver. «:: _ 
Aſi verſ. Hilliers my at © 408 | * 
Ayleway verſ. Markham 317 


B. 


Aker verſ. Lenthal 117 
Barnehurſt ver /. Cabbot 5 
Barringtons Caſe I64 


Sir Ralph Banks verſ Sir Thomas | 


Bennet & 4 193 
Barrington verſ. the Attorny General 

& al 419 
Berk verſ. Harris & al 337 
Berkley G. Morrice 502 
Biſhop verſ. Warner & 41 193 
Blake verſ. John & James Vander- 

berg 335 
Dr. Blackmores c 421 
Brumrig verſ. Hanger & UA 151 
Breamer verſ. Thornton 203 
Brook verſ. the Earl of Rivers 503 


Fox & 4 422 


Brown verſ. Sir Edw. Lake ibid. 
verſ. Brown 315 


Button ver. 2 130 
Burton verſ. Hicket 220 
Burwel & Salter verſ. Currant 405 
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C. 


Dward Cage verſ. Warner G 
Lucy 182 
Sir George Carteret verſ. Sir John 
Maſſam 316 
Caſtle verſ. Litchfield . 
«+ ++ oe Chillepder & al 97 
Chichly ver... & Commoners, 
Cc. 117 
Churchman verſ. Tunſtal 162 
Chillendens Caſe 192 
Clapham verſ. Lenthal 365 
Cook verſ the Earl of Arundel 87 
John Cother verſ. derrick 3 4 3g 
Cough G. F loyd ' 
ver Collingwood | 
Compoſt werſ. * * 
Cotton verſ. Wiſeman 
Lionel, Copleys Caſe 
Croſſes Caſe 
John Crawley verſ. Henry Feb * 
Currier _ e 9 


I" "I 


—— 


D. 


Anvers ver Wellington 173 
Daſhfield ver/. Curnock 329 
w 


ſon & Fowle 378 

Day verſ. Arundel 510 

The Dean and: Chapter of Chicheſters 
aſe 167 

D Chepter of Norwich = 

Dr. Collins — 2238 


Dennis verſ. Loving 


424 

Vincent de le Bar vers Cadwallader 
Jones 221 
Porringtons Cale 130 
Doble & Portman 160 


Drivers 


Ernely verſ Lord Falkland 
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Drivers 7 Man 190 

Dry cont. Wills & at 217 

Duncomb verſ. Hide 405 

E. 

HE Earl of Devonſhire ver 

Gibbons &- af 169 

John Eccles verſ. Richard Calverley 

225 

Edwards verſ. Slater 410 
Edwards ver//Owen 46 


3 

_—_ of Ely ver,. Clare-hall in Cam- 

bridge 388 

John Ernely E/q; verſ. Henry Lord 

Faulkland, John Doddingron * 
al 


103 

E. 
IR Simon Fanſhaw verſ. Have . 
174 


Charles Fleetwood verſ. Geo. Pool 


G. af * 
Ford verſ. Bradſhaw 163 
«+ +» + verſ, Sir John Forteſcue or al 

179 
Focus verſ Salisbury 2 


Friend verſ. Drury 
Friend verſ. the Duls of Richmond 


Friend verſ. the Duke of Nicha sad 
595 


EC 
— 


G. 
\Ardner & Vxor verſ. Pub 


Garrard verſ. Askwith, Wood 85 a 
183 


Anne Gibbons verſ Anne Prewd 102 
Gill verſ. the Attorny General 314 
Information verſ. Godfry G alios 
3 
Goddin verſ. Wainwright "= 
| Griffith verſ. Manſer & Vaughan 
168 
Richard Green verſ, Robinſon G- 
Wood 174 
Greenway verſ. Horneblow 221 
Grant ver, Hedding & Baill 380 
Guilbert verſ. Everly 35 
Guilliams &. al verſ. Rowel 204 


— ů 


* 


Ard wick verſ. Newre 4 
John Harris verſ. Richard 
Ferrand 36 
— Hays & al verſ. Edw, Harding 


53 

2 verſ. Price. 57 
Harris & Colliton 120 
Hall verſ, Sir Edward Deering 148 
Harris verſ Philips & Bi 161 
Hacket &! Bedel verſ. Wakefield 
I72 

Hammonds Caſe 176 


Hammond qui tam, &. verſ. Taylor 

231 
Hobart ver /. Barror 313 
Hedworth verſ Primate 318 


o | Richard Henchman ver. Ayer 5 2 


William Hix againit the Attorny 65 
eral and Sir William Cooper 176 
Holbeach verſ Whadcock 134 

\* | Holton ver. Raworth 358 
Howard verſ. Lenthal 376 
John Hunter ver/. Beniſon 43 
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I. 
Ames verſ. Blunk 88 
Morgan Jenkins verſ. Dame Marg. 
Kemiſh 395 
Ingleton verſ Wakeman 336 
Sir Richard Ingolsby verſ. Wivel G. 
Ullethorne 381 
ones verſ. Williams 3 
ones verſ. Clerk 46 
ones ver,. Winckworth 111 
oyce & Anderſon verſ. Haines 
399 
Joy verſ. Kent 418 


Juſtice verſe Henry Brown 473 


K. 


liamſon 226 


I King verſ. Francis Wil- 
7 


be King verſ. Barnard 421 
The King verſ. the Inhabitants of 
 Rodley 437 
The King verſ. Sir Edw. Lake. 470 
King verſ. Sir Edw. Lake 364 
King verſ. Dr. Lake 388 
Knight verſ. Dawler 323 
. L. 
Angham wverſ. Baker G- 2 
11 


ham ver · Ni 
Sir John Langham verſ. Edward 
Lawrence 180 


| 
| 


James Lewes verſ. James Colinſon & 
Ox \ 7. os 
Tho. Lewis verſ. Roberts 203 


! 


M. 


1 Maſter verſ. Sir Herbert 
+ Whitefield & Hockin 106 
The Mayor and Burgeſſes of Scarbo- 
rough verſ. Skelton 184 
Manly & al verſ. Lovel 316 
Martin verſ. Verdew SL 
Menel verſ; Wymonſold & af 26 
Sir Richard Minſhal &. Spicer 131 


Anthony Mildmays Caſe 22 
Morel wer/. Duglus 4 = 
Morgan ver; Morgan 6 

Morby verſ. Urlin 105 
Morby verſ; Urlin 3 160 
Moor ver/. Pudſey 4 


Morrice verſ. Antrobus 325 


— 
— — 


: N. | 
H*z Newman ver/; 1 


Philips | | 
Norrices Caſe F * 178 
Norfolks Caſe 464 

Enry Olive ver ſ. Geo, Gwin 
© 2 II g E. N 
Ages Caſe - | 322 


1 Papillion ver. Harriſon f 349 
Pawlet ver/. the Attorny General 463 
Papillion ver. Buckner & a} 478 


Pawlet verſ. Freak 111 
Dr. Parker werſ. Seabrook & al 180 
| Pack, Floydby & af 189 
| Cortnteſs of Pembroke werſ. the Earl of 
Burlington 1 
Philips ver/. Bigs 164 


——_—__ 
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Samuel Reynolds verſ John Proſſer 


71 

Rich verſ Barker 131 

Rooks Caſe "2 20 

Jane Roberts verſ. John Roberts &. 

Sir John Roberts E 

Rochel &- Dx* verſ, Stedle & — 
I 


Roe verſ. Roe | 185 
Rogers verſ. Hawkeſworth & Nor- 
ood 


* 378 
Ruſhworth & a verſ. be Connteſs of 


Pembroke, G0. 472 
3 

ER George Sands verſ. Sir John 

Thorowgood & 41 104 


Savory verſ. the Attorny General 204 
Seymor & Ux' verſ. Northwortly 


Phillips verſ. Kettle 173 Sheffield ver/ Serjeant 102 
Pitcher verſ. Jones 217 Speak ver. Stafford 183 
Pory verſ. Wright & at 184 Stanley verſ. Pegg 22 
William Preſton verſ. Tho. Mercer 60| Stavgley & Ullithorne 101 
Princes Caſe 1810 John Stafford verſ the Earl of Angle- 
Proctor verſ Phillips 3111 ſey 181 
Proctor verſ. Phillips 327 Stevens verſ. Duck worth 338 
The Protector ver. Wyche 16 Stillingham & Scot *, 379 
The. Protector verſ. the Lord Lumley | Swan & VUx verſ. Porter 60 
22 
The Protector verſ. Cutterel 58 3 8 
The Protector ver ſ. Cory & al 5g * 
The Protector verſ. Thomas Aſhfield | 
62 Erry zerſ. Huntington &- af 
The Protedor verſ. Holt 68] * | 480 
The Protector ver ſ. Geering 85 | Thomas Took verſ. Ralph Fitz- John 
The Protector verſ. St. John 136 96, 97 
Pugh verſ. Owen 501 | Sir John Thorowgood & al verſ. Sir 
IP 2 2 1 H. Herbert 154 
Thomas verſ. Waters 443 
| R. Thomas verſ. Boys 464. 
| | Thurbanes Caſe | 328 
Andolph verſ. Randolph 160| Sir John Trevers verſ[Roberts 366 
Randal ver ſ Head 186 Turner & Gallillee 152 


Turner verſ. Sir George Binion 200 
Twiſleton verſ. Dame Mary Thelwel 


374 


16 
Henry Twiſſe verſ. Brazen-noſe Coll 
ledge in Oxford &. 4 328 

| V. 

Andebergh verſ Blake 191 
Vandebergh &. Vandebergh 
verſ. Blake I94 
Vaughan verſ. Manſel 67 
Veal verſ Prior 351 
Thomas Vere Deputy Aulnager verſ. 
Sampſon & al 205 
2 W 
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W. 
Ales & Ox' ver Norton 2 
Oc 


Wake verſ. Chapman & x =» 3 
James Wainwright ver /. Griffith Grit- 
fith 29 
Sir Tho. Walſingham werſ. Sir Henry 
Baker and the Attorny General 49 
Walker verſ. Norton & al I65 
Wall & Ox verſ. Pennington & al 
170 

Sir William Waller & V ver. Far- 
mor 202 
Sir William Waller ver /. Topham &. 
al - 218 
Sir William Waller verſ. Giles Tra- 


. vers ' gol 


nl oe Caſe aſl 331 
22 at 409 
With ver ſ. Beal 


White &- Snoak & Ur verſ. Potter 
177 


Wheeler verſ. Toulſon 330 


Wilſon verſ. Redman 174 
Wilkins ver. Shaleroft 188 
Wilſon verſ. Redman, Burton & a 
190 
ye 


Wilford wer/. Grtaves 
Wilſon ver/. 332 
Whitehill verſ. the Attorny Generel 


Aſh & al 395 
Sir John Williams ver, Liſter * « 


Witheren ver/. Robinſon 487 
Woolridge verſ Dovey 87 
| Workman ver/. Chappel 331 
Sir Nich. Wolſton verſ. Afton 511 


Y. 


D'3 of York &. aÞ verſ. Sir 
6 john Marſhal & 4 
ou 


ng ver. Woolaſton & Penne 


ton 112 
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2 Ter. Trin. 1655. in Scaccario. 


poſitive Averment, as there ought to be, In 4 Rep. Sir Gil- 
bert Gerrard's Caſe, it is reſolved, that the wozd ſciens is not 
a direct Averment upon which a Traverſe 82 Jflte may be taken: 
So in 5 Rep. Semain's Caſe, Præmiſſorum non ignarus is ad- 
judged to be an inſufficient Allegation of Notice, where No- 
tice is neceſſary ; and that dbb kn to be dixeaiy and certainly 
allepged, 7 H. 7. 2. In Treſpaſs fo2 cutting bown and tartying 
away Tres, reſolved that the wozds prætextu cujus is no cer- 
tain and poſitive affirmation of Seifin to make good a Plea z 
and in 3 H. 7. 11. & 3 Ed. 4. 21. it is ruled that Declarations 
3 dl ought to be -certain, becauſe they contain the ground of the 
= Plaintiff's Action. Mich. 43 & 44 Eliz. Garforth and Clerk's 
| Caſe, in an Action upon the Caſe fo2 wozds, the Plaintiff de⸗ 
clares that flanderous woꝛds were ſpoken Quorum tenor ſe- 
quitur in hzc verba ; and this was adjudged to be nought after 
a Uerdic, fo2 want of a certain Allegation, though the woꝛds 
were actionable in themſelves. Hill. 22 Car. B. R. Entr. Trin. 
22 Car. Rot. 173. Waterhouſe verſus Powel, In an Action up- 
on the Cale the Plaintiff alledged that the Defendant inter 
alia made ſuch a P2omiſe 3 and this was rulen to be nought, 
though alter Uervict , koz want of certainty, So here the 
wozd Whereas Quod cum is not a vitect and poſitive Aﬀirma- 
1, but an imperfect ſpeech, and thereldze il. Mich. 24 Car. 
B. R. Dawſon verſus Parkly, Treſpaſs of Battery and entry into 
Lands laid with a Quod cum adjudged to be tought ; and 
there it was ſaid to have been.often adjudged ſo. There is a 
diverſity betwirt Matters that are but Conveyances and Induce- 
ments to Adiong, and Matters that are the very grounds and 
foundations of, Actions. Inducements need not be ſo pꝛeciſelp 
alledged ; and therefoze to ſay quod cum fit indebitatus, &c. 
fn an Action upon the Caſe, is well enough: So in 34 H. 6.4. 
in Decies tantum the Recow in the founer Action needs not be 
recited. at large, becauſe it is but a conveyance to the Action: 
But in a Scire facias upon a Judgment the whole Necoꝛd muſt 
be ſet foꝛth, 19 H. 6. 49. acc. ſo here it is well in the Inducement 
but not in the Pꝛomite it felf. Trin. 35 Eliz. B. C. Hughs 
verſus Robotham in an Action upon the Caſe upon a Pꝛomiſe, 
the ſame difference was taken, See the Cale now repoꝛted, 
Cr. Eliz. 302, 303. 

2. Every lilue muſt contain a certain poſitive affirmative and 
negative: but in this Caſe there is no direc affirmative, be- 
ing laid with a quod cum, and conſequently this is a Jeofail 
not aided; Foz though an immaterial Jſſire be aſded, as in an 
Action of Debt upon a Bill, Jſſue taken upon payment, as in 
5 Rep. Nichols Caſe ; yet an unfoꝛmal Iſſue, in which there fs 
| not 
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not an affirmative and a negative, is not added; and ſo it 
has been often adjudged in the Common Pleas. 8 

Another Exception he took was to the laſt averment, viz. 
That the Parties then weighed, and the wozd then he (aid muſt 
relate to the proximum antecedens which is certain, and not 
to an uncertain time; as in 28 H. 8. Dyer 14. b. Bowles Caſe, 
the woꝛd then related there to the Feaſt and not to the Parties 
death, tho the Parties death had been laſt mentioned. And if in 
this caſe it be taken to relate to the laſt cerrain time that 
has been mentioned befoze, then the perkozmance does not 
appear to have been accowding to the agreement; fo2 the time 
laſt mentioned is four of the Clock in the Afternoon, whereas 
they ought to weigh the Meights agreed upon at the time of 
Riding, Cherefoze he pꝛaped that Judgment might be ar- 
reſted, | 

Atkins pro Quer', As to the Objection concerning the Rela- 
tion of the wozd then, De (aid it ought to be taken accoꝛd⸗ 
ing to Common Expoſition, and with reſpect io the Subject 
Matter, eſpecially ſince here it is ſaid that they weighed the 
(Weights agreed upon: To the other Objection he ſaid that 
the woꝛd whereas was certain enough, as the wozd licet in Der, 
Plow. Com. 121. Buckleys Caſe. And in Det it is the uſual 
Foun to begin with a quod cum: And ſo the Preſidents are 
in this Court, which make a Law; V. Plow. Com. 128, New 
Book of Entr. fol. 2, 4, 12. and the Old Book of Entries, 

At another day the Chief Baron gave his Opinion, that no 
Objection of weight had been made, but only that concerning 
the quod cum; But he conceib d the Pꝛomile certainly enough 
alledged, and ſaid, it was as direct an affirmation as the woꝛd 

licet in the Cale afoze mentioned: But that that ſway d with 


him, he ſaid, was Preſidents, of which there are two in the 


New Book of Entries, and ſeven in the Old, where a quod 
cum is uſed in the very Clauſe of the Pꝛomiſe. And Saunders 
in Buckleys Cafe, Plow. Com. agreed, if Preſidents were ſo; 
and yet the woꝛds in a Formedon in deſcender ut Filio & hæ- 
redi are as material as the woꝛds here in queſtion 3 wherefoze 
Judgment was given pro Quer', Paſch. 39 Eliz, Matthews and 
Cranes Caſe upon a Writ of Error in the Exchequer· chamber 
was cited in Point. 


Jones verſus Williams. 


N Det fo2 Rent upon a Leaſe fo2 Years, the Plaintiff de⸗ 
clares that J. S. upon the _ of Nov. 13 Car. made a 
F : 2 


Leaſe 


(2) 


— — 
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Leaſe to the Defendant fo2 99 years, if thzee lives ſhould ſo 
long live, rendzing Rent, and that afterwards the Leſſo2 de- 
viſed the Reverſion to the Plaintiff, & poſtea ſcilicer, on the 
6th day of Nov. anno 13 Car. dyed 3 and after a Uerdia pro 
Quer, it was moved in Arreſt of Judgment, that the Death 
of the Leſſoz was alledged to have happened befoze the Leaſe 
made. q 

Atkins pro Quer. The ſcilicet being repugnant to what goes 
befoze is to be rejected as void; fo what comes after, it is 


ſuperfluous, and needed not to have been expꝛeſſed at all ; fox 


the certain day of his death is not material. Vid. Hob. Rep. 
79, 171, 213, 284. and Plow. Com. 171. accordant in the 


Caſe of Hill and Grange. This is like the Caſe of an Ang- 
2 10 Reports, Osburnes Caſe, which is but expoſitory like 
t 8. ; 
Shaftoe pro Defendente. The death of the Leſſoz here is 
material, fo} otherwiſe the Plaintiff has no cauſe of Action. 
Williams pro Quer cited th2zee Judgments, in Ejectment, 
Trover and Covenant, where the ſcilicer was rejected, becauſe 
22 to what went befoze, and mentioned to be befoze 
the Leaſe made, and befoze the Trover and the Covenant. Et 
Adjornatur. Nota, This Caſe has often been adjudged in 
the Upper Bench in my time, in Ejectment, Faux Impriſonment, 
Trover & ſimilibus. | 


The Attorny-General verſus Straite. 


N an Information in the Exchequer-chamber by Engliſh Bill 
fo? ſmall Tythes appertaining to the Redoꝛy of Southwycke 
in Dorſetfhire; The Defendant in His Anſwer did not admit 
the Plaintiffs Title, but alledged an Extinguiſhment of the 
T by unity of Poſſeſſion. And the Plaintiff made no 
poof of the value of the Tythes, no2 what Cattle had been 
'Depaſtured in the place, where, cc. And fo? that caufe the 
Tourt upon hearing of the Cauſe, refuſed to direc a Tryaf 
at Law, becauſe no particular dammtſication appeared to them, 
whereon to ground a Decree fo2 the Plaintiff, if the Aerdia 
ſhould paſs fo2 him; and thereupon the Bill was diſmiſt. 


Hardwycke >erſus Newre. 


1 Plaintiff exhibited his Bil as Parſon of Haddam 
in Hartfordſhire (82 predial and other Cythes, and up- 
on 
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on pꝛoot of the quantity and values, had a Decree fo2 the 
whole; and the Clerks (aid, That this was the conſtant p2actife 
where a Bill is exhibited fo2 predial Tythes, and the ſingle 
value only demanded, 


Barnchurſt verſus Cabbot. 


N an Action upon the Cale upon a Pyornile of the Defen- 
vants to pay to the Plaintiff a Det owing by a third 
Perſon, if he would fozbeat to ſite that Perſon 3 the n⸗ 
tiff averred forbearance hitherto ; and after a Uerdia fo; the 
aintiff, Shaftoe moved in Arreſt of Judgment, betante the 
laintitt had not alledged in partitular how long he had fozbom, 
that lo it might appear to the Coutt, whether he had k 
a convenient time, 02 not; and cited Home and Gibbons Eaſe, 
Paſch. 29 Eliz. B. C. conſidetation quod differret diem ſoluti- 
onis, adjudged to be naught; - And Paſch. 36 Eliz. B. R. 
Rot. 88. Sackford cont. Phillips, where a Pꝛomiſe was latu 
as this is, and the like averment made, and held to be ill; 
And in Mich. 21 Jac. which Caſe began Hill. 18 Jar. Maps 
verſus Sir Hack Sidley 3 In an Action upon ſuch a Pꝛomiſe as 
this, the Plaintiff averred that he had fozbom a twelve-tnonth, 
and held good; and a diverſity was there taken betwirt, where 
a certain time is alledged, and where not. 
Obj. Hob. Rep. 216. Bidwell and Cattons Caſe, 
Reſp. There an Action was actually commenced, which is 
not in our Cale, | 
Mr. Thomas pro Quer. He cited Hill. 42 Eliz. C. B. Smith and 
Campions Caſe, A pzomiſe and averment exactly the ſame with 
ours, and adjudged good; and two Judgments were cited; 
Paſch. 9 Jac. The Executors of Hangers Caſe ; fozbearance fo} 
a quarter, ſhall be underſtood a quarter of a pear, actoding 
to common parlance. Vide Paſch. 37 Eltz. May and Alvarez, 
repozted Cro. El. 387. fo here the Plaintiff Has averred fox 
bearance hitherto, which is certain enough by computation. 
Chief Baron. Jt appears here upon Recoꝛd how long time 
the Plaintiff fozboze, and that is as well as if it had been 
particularly expreſſed : _ 
Another Exception was taken becauſe the Plaintiff aledged 
himſelf to be a Debtoz ta the Per —— and does 
Et adjurnatur 


not ſay of England, gt. ſed non alloeatur, t. 4 
At another day the Chief Baron gave Judgment foz the 
Plaintiff that the conſideration was good ; Banes Cafe, q Rep. 
and the averment (ufftcient 5 fox that it appears upon — 


(5) 
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how long the fozbearance was; and therefoze no particular 
dverment neceſſary, Wymarkes Caſe, 5 Rep. 


Webb verſus Beale. 


N Treſpaſs fo2 an Aſſault and Battery, and taking of the 
Plaintiffs Goods, the Defendant as to the Battery plead⸗ 
ed not guilty, and as to the taking of the Goods juſtified, fo2 
that the Protector and all his Pꝛedeceſſoꝛs, Kings and Queens of 
England, had time out of mind had a Court of Recoꝛd in ſuch 
a place, and that fn that there was a Plaint entred againſt 
the Plaintiff, and that he was attached by his Goods, and be- 
cauſe he did not appear and put in Bail that they were fo2- 
fefted accoding to the Cuſtom of the Court, to the Loꝛd of 
the Court. The Plaintiff replped, De injuria ſua propria, xc, 
generally; to which the Defendant demurred. 

Shaftoe pro Quer. The Replication is good: J agree to 
what is reſolved in Crogates Caſe, 8 Rep. that when a meer 
Matter of Reco is pleaded, then ſuch a Replication is not 
good; but here is not a meer Batter of Kecozd, but what is 
mixt and interwoven with Batter of Fan, Beſides, Jt ap: 
pears thoughout the Pleading that the Court here ſpoken of; 
is but a Court-Baron, which is not a Court of Record: tbe 
cited 22 Ed. 4. 33. b. Hob. Rep. 1 Edit. 344. Peter andStaffords 
Caſe, 34 H. 6. 49. Co. Mag. Charta. 

Latch and Windbam pro Det. This Exception is tnerpec- 


« ed, being againſt Crogates Caſe, which was a Caſe ſolemnly 


ſettled upon conſideration of all the Books, which ſeemed to 
vary: And the main reaſon of the Caſe is, becauſe there ought 
not to be various and mixt Matters put in iſſue to a Jury, 
but ſome one certain and ſpecial Matter acco ding to the Rule 
of Law there laid down. Therefoze becauſe this Matter 
ought not to be dzawn in queſtion after Crogates Caſe, they 
pzayed Judgment fo2 the Plaintiff, Et Ad jurnatur. 


Croſſes Caſe. 


(79 Derr were taken to the Return of an Outlawry, up. 


on a Urit directed to the Carden of the Cinque-ports, 

and Lands found in St. Peters, in Thanet, able to the Out- 
lawzy. 1. Except. Becauſe the Outlawry is recited to have 
iſſued at the Feaſt of the Converſion of St. Paul in 1653. with- 
out ſaying in what year of our Lord Chriſt ; ſed non allo- 
catur z 
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catur 3 {61 1653. maſt relate to the year ot bur Lo; and can 
have no other intendment. 2. St. Peters fg uk Aeg to 
be in any County. 3. Lands are found in the particular 
Occupation af fuch and ſuch, but the value of every parti⸗ 
cular parcel fs not found, but by the lump, that in toto the 
Lands are of ſuch a value, ſed non allocatur. And fo2 the, ſe- 
tonn Exception it was pape ther it be amended and 
r l e F 
32323 N eim 
K e d Pallakd "th Fitz. WI 


te e ud on onen de Fur, g Plex 
and bales and oꝛdered to be amended, arcowing to the 
Reco7vve the Suri mig; an de f. as rulet ere. Quod now 
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Wales & Ux' verſes. 
f 91 
'N an Acton upon the Caſe foz. theſe, ward, ſpoken by the 
1 Defendants Cife, of the 'TWife ok " Slatntif, vis 
de is a fofſworn Whore, and a perjured Whore, and forſwore 
berſelf at Matermans Hall concerning the Servant of J. S. 
Upon not guilty pleaded there was a Uerdict fo2 the Plaintiſt, 
and Hardres moved in Arreſt of Judgment, that the woꝛds as 
here laid are not acionable ; He grounded what he ſald upon 
4 Rep. 13. b. In Actions fo wozds, the ſenſe and meaning of 
the woꝛds is to be regarded, and the ſenſe and meaning ap⸗ 
pears by the occaſion of ſpeaking them: ſenſus verborum & 
cauſa gicendi accipiendus eſt: and they are not favoured ſo as 
to be ſtretcht, 4 Rep. 18. b. He is a perjured old Knave, and 
that is to be proved by a Stake parting the Lands of H. M. and 
Mr. W. adjudged not actionable, becauſe the latter woꝛds er- 
tenuate the koꝛmer, and ſhew that the Party meant not judf- 
cial Perjury 3 but yet the woꝛds perjured old Knave of them- 
ſelves are actionable, Mich. 9 Car. B. R. Redhead and Smith: 
Thou art a cheating and Conny catching Thief, and didſt cheat 
the Company of Watermen at Newcaſtle of twenty Nobles; 
adjudged not actionable, becauſe the wozd Thief is qualified, 
and refers only to cheating and cozening, which is not Felony 5 
and the main of the Charge is Cheating: ſo here the main 
Charge is Foz\wearing, which is not actionable; and the 
ſpeaking of the woꝛds was occaſioned by ſomething that palſed 
at Watermans Hall, where Perjury cannot be committed, 
But the Chief Baron ſaid, That here were ſeveral and di⸗ 
ſtinct Clauſes, and the wozds perjured Whore are in a diſtina 


Clauſe 


(3) 
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Clauſe by themſelves, without reference to, oꝛ dependance on 
the reſt ; and Judgment was given fo2 the Plaintift. 


Wake verſus Chapman & Ux. 


N Action upon the Caſe was bzought fo2 theſe woꝛds 
ſpoken of the Pſaintiff by the Defendants Mike, viz 
hou art a cheating Rogue and a Runnagate Rogue; and the 
Plaintiff laty that he was a Merchant 
not guilty pleaded, the Piaintiff had a Uerdic, and Hardres 
moved in Arreſt of Judgment, that the wozds are not action: 
able, tho ſpoken of a Merchant, without a — of his 
Trade: As to ſay of a Bayoz that he has cozened all his Bre- 
thren, o2 of an Overſeer that he has cozened the Poor of their 
Bread, o; of a Lawyer that he has cozened all his Kindred, 
adjudged not actionable, 13 Car. B. R. Marches Rep. 135. So 
to ſay generally that a Ban is a-Cozener 02 a Cheater with- 
out a colloquiurh-of his Trade o2 Pꝛokeſſion, is not actionable 
15 Car. B.R.-Paſch.7 Car. B. C. Alexton and Moor, Trin. 7 Car. 
B. R. Gees Caſe, And Judgment was hereupon arreſted quo- 


uſqʒ gc. 


De 


of Cales, cc. Apon 


* 2. 
De Termino Sandi Michaelis Anno 
Domini 1655. In Scaccario. 
Joan Crawlcy verſus Henry Fenne Ei In Der. 
y of Au- (1) 


guſt, 1654. at London, — — in the Ward 
Cheap, the Defendant by his Writing Dbligatozy pꝛoduced 
in Court, and bearing that date, did acknowledge himſelf to 
owe and be indebted unto the Plaintiff in the Sum of 501. 
to be paid to het oz her Aſſigus at her dan a 
the 1ſt day of February, which ſhould firſt 
the tiff do make good, juſtiſie and 1 1 of 
the Declaration given to the Defendant, ran te erth of 
Seal, bearing even date with the ſaid TUriting Dbligatoyy, 
and. avers, That although ſhe always been, and till is 
ready to make good, juſtifle and mat the truth of the 
ſaid Declaration, yet the Defendant hath, and ſtill doth deny 
to pay the ſaid Debt, to her Damage of 20 l. To this De- 
— after Oyer of theUUriting Dbligatoy, the Defendant 
emurs. | 
Object. The Declaration is vitious, becauſe it does not ex 
pꝛeſs the Contents of the Declaration given under the — 
tiffs Hand and Seal, which ought to be ſet fozth, as in caſe 
dt an Obligation convitioned to perform Covenants in an Jn- 
dentute, it muſt appear what the-Covenants were. 
Reſp. 1. The averment in the Declaration; that the was 
always ready, 8c. needed not td haue been expeſſed at all: 
The Proviſo in the Bill is a Condition ſubſequent and not 


11 Plaintiff declares; That upon the 18th b. 


precedeat ; it is not that which creates the Debt, the Debt 
ariſes by the Plaintiffs Barriage, 02 the coming of the iſt - 


February which is paſt 3 and being a-ſitbſequent 

lies on the Oefendants part to atledge a byeach of it, foz it is 
toꝛ his advantage, 7 Rep. 9. b. Ughtreds Caſe, Annuity grant: 
ed faz the Exerciſe of an Office; the Plaintiff in an Action to 
recover his Annuity, needeth not aver that he has exerciſed the 
Office 3 and the difference there taken, is betwirt a Condition 
p2ecedent and ſubſequent, 5 H. 7. 1. Annuity granted till the 
Gzantee be advanced to a Benefice ; he — not ſhew that he 
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is not advanced: Me quoted 21 Ed. 4. 36. b. 9 H. 6. 15, 16. 
where a difference is taken betwirt where a Condition is fo; 
the advantage of. the Dbligee and of the Dbligo23 he fo2 whole 
advantage it is, muſt plead it: here he ſaid the Proviſo was 
fo! the advantage of the Obligoz, fo2 it comes after the ſol- 
vendum 3 and conſequently the Plaintiff not obliged to ſet it 
foꝛth. 

Reſp. 2. The Pꝛoviſo here limits no certain time fo2 the 
perfozmance, and conſequently the Plaintiff has time to per- 
loꝛm it as long as ſhe lives, unleſs haſtned by requeſt, 22 Ed. 
4. 43- Annuity pro conſilio impendendo; the Defendant muſt 
demand Councel, and be denied it, befoze the Annuity be fo2- 
feited 5: ſo here the Defendant: ought to require the Placntiff 
to make good her Declaration, 6 Rep. 31. in Bothies Caſe, 
where the Defendants preſence is requiſite, there the Plaintiff 
has time during Lite, unleſs haſtied by requeſt as in our 
Cale. But if the Mony had been made payable ta the JIlatn- 
tiff when ſhe ould have p2oved, &c. then it would have been 
neceſſary toꝛ her ta have ſet. it foꝛth; but here ſhe needs not, 
fo2 the Proviſo comes after the ſolvendum 3 wherefoze the Pꝛa⸗ 
viſo here being a Condition ſubſequent, and the Party having 
time to pertoꝛm it during her life, unleſs haſtned by_requeſt, 
which the has not been; the averment in the Declaration is 
meerly Nugatozy,, and the General Demurrer ill; quære quid 
Inde venit. | 


Henry Newman Plaintiff, and Elienor Phillips 
| Defendant. 


N Treſpaſs and Eje&ment fo2 ſeveral - Meſſuages; Not 

guilty was pleaded as to a third part, and ko; the two 
other thirds, the Caſe upon a Special Uervica was thus; viz. 
Cuthbert Beeſton ſeized 441 Fee of the Heſſuage in que ſtion, 
called the Walnut-tree (inter alia) lying in Southwark, in the 
County of Surry, holden in Capite, deviſed two parts of the 
ſame to George Ward and his Þeirs after the death or his Tlife, 
to the intent and purpoſe, and upon condition that the De- 
viſee, his Executozs oz Aſſigns , ſhall with the Rents and 
Pꝛoſits of the Pꝛemiſes, after the death of his CUife, fo2 ten 
years, pay ſeveral charitable Uſes erpreſſed in his Mill, and 
died without Jfſue 5 the Wife enters, George Ward the Deviſce 
hath Iſſue Cuthbert, and dies, his Son being within age; the 
Uke dies, and then by a-Trit directed to the Eſcheatoz of 


Surry, (the Mayor of London fot the time being, being Eſchea- 
£02 
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to2 in Southwark, by a Patent of 4 Edw. 4. and no other 
Elcheatoz to meddle there) dated the 18th of Nov. Anno 45 
of Eliz. the ſafty Cuthbert Ward is found to be the Queens 
Mard, and during the time of this Wardſhip the ſaid Con: 
dition is broken. . Agnes Phillips Cozen and peir of the De. 
viſo2 enters, and dies without Heir, and (oa found by ſpecial 
Commiſfion under the Gzeat Seal daten the 2d of June, 18 Jac. 
direced to Ferrand and others; and after by another like 
5 Commiſſion dated the 9th of January, 19 Jac. which was after- 
c ward quaſhed by Oꝛder of this Court. King James died ſeized, 
10 and the ſame deſcended to King Charles, who being ſeized the 
5th of June, 2 Car. leaſed the ſame under the G2eat Seal to 
Arthur V. fo2 41 years from Micbaelmas befoꝛe; the Leſſee en- 
tred, and by mean Aſſignments the (ame comes to the Leſſo2 
of the Plaintiff, who entred, and was poſſeſſed till ejected by 
the Defendant. 1 

Hardres pro Quer*, 1. J conceive this to be a good Con- 
dition, in point of creation, by virtute of the wozds, to the 
intent and purpoſe, and upon condition, 4c. fo? ea intentione, 
02 ad effectum will amount to Conditions in a Will, tho not 
in a Grant, 10 Rep. Mary Portingtons Caſe, 42. a. and the 
Books there cited. 

2. An Inkant and his Eſtate may well be ſubject to a Con- 
dition, Vid. 8 Rep. Whittinghams Caſe, 44. b. There diver- 
ſities are taken betwirt Conditions in Fait and Conditions in 
Law; betwirt Conditions at Common Law and Conditions 
by Statute Law; and Conditions at Common Law, which 
require skill and confidence, and which do not: Jnfants are 
bound by all Conditions, whether in Faſt o2 in Law, that re- 
quire confidence and skill; as when the Dffice of Parker 02 
Steward deſcends to an Jnfant in Fee; and the reaſon of that 
comes up to our Caſe, | 

3. The Heir is compꝛehended within the wozd Aſſigns, with 
reſpec to the perloꝛmance of Conditions and Covenants, Vid. 
Plow. Com. Chapman and Daltons Caſe, 288. and 5 Rep. 96 
Goodales Caſe. 

4. The queſtion will be next whether oz no the King be well 
entitled to the TUardſhip, by virtue of an Dffice found virtute 


15 brevis befoze the Eſcheato of the County, when the Payoꝛ of 
2 the City of London, fo2 the time being, is Eſcheatoꝛ there by 
. Patent? J conceive the Office to be votd, and the King not 
J entitled by it; and that the Eleheatoꝛ acted only colore, but 
8 not virtute Officii. | 


Foz elſe there would an uncertainty ariſe, which might en⸗ 
veigle the Court, as not knowing ir to give credit to ; ＋ 
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if another LUrit had iſſued to the Mayor of London, as there 
gught to have done, and upon that there had been found con⸗ 
trary to what has been found befoze the Eſcheatoꝛ ot the Coun⸗ 
ty; this contrariety would be mffchtevoits 3 wherefoze two fe- 
parate and diſtin Officers are not to be admitted within one 
and the ſame Pꝛecinc, to avoid contradiction and contrariety 
in the Execution, Cro. Car..195. Office of Sheriff granted fo? 
Life, and afterwards granted to another, the ſecond Gzant is 
void, and there needs no Scire fac', 4 Rep. 46. In 11 Rep. in 
Auditor Curles Caſe, it is ſaid the King cannot make two di⸗ 
fina> Officers of:one and the ſame Office; but two Perſons 
may conſtitute one and the ſame Officer; fo2 then one cannot 
art without the other, 6 H. 7. fol. Tf the King grant an 
Office to one, and afterwards grant the ſame te to ans- 
ther, the ſecond Gzant is void fo2 the reaſon above-mentioned, 
So here, if there cannot be two Dfficers within the ſame place, 
at the ſame time, then the execution of the Trit in the Caſe 
at Bar by one, who is not an Dfficer- there, was vold, & 
coram non Judice. Vide 10 Rep. the Cale of the Marſhalſey. 
And if it be a void Dfice, then the King is not entitled by it; 
fo2 a void Office, and no Office at all, are one and the ſame ; 
as in 22 Hl. 6. 46. b. A void Award, and no Award, are all 
ane ; and an Obligation to perfozm an Award, cannot be foz⸗ 
keiten by not perfozming a void Award, 5 H. 7. 28. b. Jn; 
kufficient return of a Sheriff, and no return at ali, are all one. 
7 Ed. 4. 16. b. 11 H. 8. Keilw. 199. held there, That if an 
Eſcheatoz ſeize by vertue of an inſufficient Office, he is a Tref- 
paſſoꝛ and a Diffeiſo2, 3 and 4 Eliz. Dyer 208. b. If in an 
Dffice . found upon a diem claufit extremum, the cettainty of 
the place, and the name of the County be not erpzeft, it is ag 
no Office at all. 7 Ed. 4. 16. b. there it is held that if an 
Office taken befoze an Eſcheato2 finds a Feoffinent to the ule 
of the King, the King is not entitled thereby, becauſe the 
Feoffment does not appear upon Recow, without which the 
King catinot take. 

Object. The Sherift may execute a Writ within a Franchiſe, 
and the Execution ſhall be good, tho the Lo2d of the Franchiſe 
may have an Action againft him fo? it. 

Reſp. The Caſes are not alike, fo2 the Court does not take 
notice of Franchifes, and the Sheriff is the Dfficer to the 
Court, notwithſtanding the Franchiſez and the Lozd of the 
Franchiſe, is but a ſubo2dinte Mintſter ts the Sheriff; but 
one Clcheato? is in no ſuch ſubozyination to another Eſchea- 
A — they have ſoverally the ſame Power within their 
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Therefoze if there be no Office in the Cale, then there is 
no Wardſhip ; fo2 befoze Office found there can be no Tlard⸗ 
chip; fo2 tilt the Office found, the Freeho and Poſſefſlon are 
ject upon the Heir; Vid. Plow. Com. 229. a, 230. a. Seignior 
Berkeleys Caſe G 4 4 N. 


5. Admit the King well entitled to the Mardchip, pet the 
Eſtate is liable to the Condition, and the Entry good fo! the 
Beach thereof. | LA RE 

1. Becauſe here the King claims under the Title of a Subject, 


and therefo2e ſhall be in no better condition than the, Subjeg | 


under whom he claims, upon this Mead, Vid. 49 Ed. 3. 15. 
Ifabet Goodcheaps Caſe, and 4 Rep. The Caſe of the Commi- 
nalty of Sadlers 55. b. where a diverſity is taken betwirt the 
Kings having an oꝛiginal Eftate upon conditton, and a deri⸗ 
vative one. It it be an oꝛigmal Effate, then the perfozmance of 
the Condition muſt appear upon Reco, elſe the King can- 
not enter; otherwiſe when the King claims under another. 
2. The Kings Eſtate here is but a Chattet, viz. An Eſtate 
during the minozity of the Ward; and Chattels map be di⸗ 
veſted out of the King, and veſted in him without Office... | 
20 Ed, 4. 11. Jf the King be entitled to an Advotoſon in 
the Kight of his Card, he may pꝛeſent to the Church with- 
out Office. Vid. 6 and 7 Eliz. Dyer 236. a. Jt was found by 
Office, that a Mozgagee of Lands held in Socage, died 
ſeized of them and of Lands held in Capite, his Heir within 
age; afterwards the Pozgagoz perfozmed the Condition, and 
paid the Mony ta the Executoꝛs of the Bozgagee, and entred; 
And the quefffon was, whether oz no he ſhould anſwer. the 
Profits to the King till Lfvery ſued 02 not? And adjudged 
that the Boxgago? ſhould receive the Pꝛoſits preſently, and 
ſhould be put to his monſtrance de droit, to get his Laudg 
out of the Kings Hands, 3 and 4 Ph. and Mar, Dyer 138. b. 
The Dutcheſs of Suffolks Caſe ; IM Eſtate was given ta the 
King <a intentione-that he ſhould grant othewLands in lieu 
of it; the King granted other Lands in lieu of it to hold ot 
him in Capite, who died, his Heir within Age, and in Mard; 
then an Entry was made fo2 a ſippofed bꝛeach of the Con- 
dition, and the Entty is there admitted to be lawful if there 
were a Beach but it was doubted whether theſe wows 
amounted to a Condition. 22 Eliz. Dyer 367. a. The Mog 
gagee of Lands held in Capite, ant of other Lands, died, his 
Heir within Age; and the King ſeizes and dies, the Moꝛgagoz 
perfoꝛms the Condition and enters, and held per opinionem 
Cur Wardorum, that his Entry was lawful, which is a Caſe 
expeſs in the Point. | . 

Object. 
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Object. The King is not ſubject to the Condition, but is 
entilted to the Pꝛofits by reaſon of the Wardſhip, which is an 
ancient Flower of the Crown, noꝛ has he notice. 

Reſp. As well as the King may be bound by an expꝛels 
Condition, when an Eſtate is conveyed to him upon Condition, 
as appears by the Caſe of the Wardens and Commonalty of 
Sadlers, Co. 4 Rep. So ſhall he be bound when he claims un- 
der a conditional Eſtate, as here; and as appears by Iabel 
Goodcheaps Caſe, 49 Ed. 3. afo2e-Cited, - & terra tranſit cum 
onere; and tho a diſtreſs 02 the like cannot be made upon 
Land in the Kings Poſſeſſion, yet non ſcquitur, that therefoze 
it cannot be clog d with a Condition; and the Kings Title by 
Wardſhip comes under the Will, which creates the Condi⸗ 
tion; fo2 if there had been no. ſuch Till, there would have 
been no ſuch Wardſhip, ſo that the Title to enter fo2 the Con- 
dition bzoken is paramount to the Title by Wardſhip; and that 
there may be an Entry upon the Kings Poſſeſſion fo2 a Con. 
dition bꝛoken, appears by the Caſes cited already out of Dyer. 
And fo2 what has been objeced concerning Notice, there is 
no Perſon here to give notice, fo2 the Deviſoz is dead, and 
his Heir fs a Stranger to the Tenure and the Wardſhip and 
not concerned in it, no2 mentioned in the Offioe whereby the 
King claims the Wardſhip. | 

3. Admit the Party not to be in poſſeſſion againſt the King, 
yet none can take advantage of this but the King himſelf ; 
and the King here has not taken advantage, koz it fs moꝛe 
fo2 his advantage to be out of poſſeſſion, becauſe then he be- 
comes entitled by Eſcheat; and the King ſhall be accounted 
in of his beſt Title. Vid. 14 Ed. 4.5. b. 5 Ed. 4 4. a. It 
one Office find the Heir within age, and another find him to 
be of full age; that which makes beſt fo2 the King ſhall be 
received. | 

6. Jt is made a queſtion, whether oz no the King be well 
entitled to this Eſcheat by virtute of this Office found befoze 
Commiſſioners # And J conceive that he is. 

But J concetve the King well entitled to the poſſeſſion, as 
this Cale is, tho there had been no Office at all; viz. by the 
death of his Tenant without Þefr; and in 4 Rep. 58. a. 9 H. 
7. 2. Plow. Com. 229. b. Lord Berkeleys Caſe, There is a di- 
verſity taken betwirt, when there is a poſſeſſio plena, as when 
the Kings Tenant is diſſeiſed, and when the poſſeſſio ig vacua. 
— the one Caſe an Office is neceſſary, but not in the 
Ot er. p 

But admitting that an Office is neceſſary; pet J hold that 
there is in this Caſe ſufficient matter of Recozd to entitle 
the 
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the King by this Commiſſion, as well as if the Office had been 
found by Writ, 5 8 j UH: 0,6 403000 5 Hitt 

14 Ed. 4. 6. adjudged, That a Commiſſion to others does as 
well entitle the King to an Eſcheat, us A. Crit to the Eſcheator; 
and the xeaſon there given is, betauſe as the King is Superioꝛ to 
all Perſons in Dignity and Honour, ſo he is Supecio? in Lam 
by his Pꝛerogative; and the Lam anmits ot a favoutable con- 


nd.-the Party Son o Child upon a ſettlement | 
the Anceſtoz, this man be ſupplied by a Suggeſtion! made by 
the Attorny-Genera), as a ſupplement to the Office, 1 Ed. 
5.6. b. A ſuggeſtion that Land is held of the King, and that 
the TWardſhip belongs to him, ſufficient upon Jnfozmation 
without Dffice. Vid. 7 Rep. 13. b. Sir Francis Englefields 
Caſe. It᷑ the King be entitled by Fozfeiture ta the benefit of a 
Condition, and give Authozity to another by Letters Patents 
to perfoam it; this being certified into the Exthequer, is ſufft- 
cient to entitle the King. WIEN 5 
Pere the King has a Title upon Recom, and the poſſeſſio 
is vacua, Meiſe the King himſelf is in Poſſeſſion; and ſo the 
King ſufficientl entitled to this Eſcheat; and therefoje the 
Leſſee ok the Aſſignee of the Kings Patentee, has good cauſe 
ol Action 5 but admitting that the Kiogs Patentee had no Title; 
vet his Poſſeſſion is a good Title againſt the pant, fo2 
whom no Title at all is found : So upon the whole matter he 
pzayed Judgment fo2 the Plaintiſft. . Va 
Afterwards in Eaſter Term, Anno 1656. Hide argued pro 
Defendente. 2. That the Dffice -found by the ' of 
Surry was good, notwithſtanding the-negattve words in the 
Mayor of Londons Patent. Vid. Dyer 135, 209. being in the 
fame County. And the Statute of 23 H. 6.-inflicts a penalty 


upon 
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upon -Eſcheators; if they do not caufe an Office to be found 
within a month after the TUrit comes to their hand. Vid. 
9 H. 20. 7 Ed. 4. 17. 4 Rep. 46. Holcrofts Caſe. 20 H. 7. 7. 
There is a diverſity between general Authozities and particu⸗ 
lar Jurifvictions 5 no2 is there any damage to the Party here, 
but only a breach of the Liberty. 2. Perkins makes a quære 
upon the Kings being ſubject to a Condition; but admitting 
that he is, pet notice muſt be given befoze there can be an 
Entry upon him. Dyer 138. Goldsboroughs Rep. 137. The 
Duke of Norfolks Caſe, Paſch. 7 Jac. Popham. Rep. 8 Rep. 
Fraunces Caſe. 3. The Heir cannot enter after Dffice found, 
and the King being in Poſſeſſion. Dyer 139. 49 Ed. 3. 16. 
2 Rep. 4 Rep. 4. A Title of Entry cannot Elcheat, fo2 where 
there is an Eſcheat; the Kings Tenant muſt die in his Homage; 
and lo the TUrit of Eſcheat runs; there muſt be a Tenure 
betwirt the King and him, which is not here; 7 H. 5. 8. 15 Ed. 
4. I1. 7 H. 4. 47. Bro. Tit Entry Cong : 36. Obj. The Jury 
has found it. Reſp. Matter of Law cannot be found by the 
Jury, ſo as to bind the Court. Plow. Com. 114. b. 231. b. 
27 H. 8. 8. 5 Ed. 4. 7. So he concluded pro Defendente. | 
Vid. Cr. Jac. p. Libere it is adjudged, That during 
the Kings Poſſeſſion, the King being entitled to the 9 
by a Title of Wardſhip, which is paramount; na byeach of a 
Eolidition by the Tenant ſhall foxfeit the Eſtate. ” 


The Protector againſt Wyche. 


N Inkozmation ſets fozth, That at Graveſend: in the 
County of Kent, upon ſuch a day, in fuch a Geſſel, 
then and there riding, ſuch a Perſon ſeized 206 1. 48. in Gold, 
from certain Perſons unknown, then and there paſſing, oꝛ up- 
on their paſſage in a certain Ship from Ratcliffe, in the Coun⸗ 
ty of. Middleſex, to parts beyond the Seas. Wyche the De⸗ 
fendant came in and claimed Pꝛoperty, and pleaded. that ao 
Gold was found in any Ueſſel, by any paſſing, 02 upon their 
mary from Ratcliffe to parts beyond the Sea; and iſſue be. 
ng joyned thereupon, a Ven fac was awarded from Ratcliffe, 
and a Gerdia found fo2 the Protector. Serjeant Maynard 
moved in Arreſt of Judgment, That the Ven is not well 
awarded, foꝛ that it ought to have come from Graveſend in Kent, 
where the Dffence was laid to have been committed; fo2 tho 
the Ueflel is ſaid in the Inkoꝛmation to have come from Rat- 
cliffe, that is not material, it is but a fozmal and no ſub- 
ſtantial part of the Inkoꝛmation; no2 is there any anſwer to 
it, 
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ft, 02 Iſſue tendꝛed upon it; and though Ratcliff had been 
materially named, yet ſince nothing is anſwered as to it, but 
only to what is laid at Graveſend, and Iſſue taken upon that, 
the Veñ ought to have come from Graveſend and not from anp 
other place. And admitting that the Venue ought to come 
from Ratcliff, pet it ought to come from Graveſend too, and 
the rather foꝛ that the Dffence is laid there. And therefoze here 
is a miſtryal fo2 want of a right Venue; and it is upon an In. 
fozmation, which is not atded by the Statutes of Jeoffails. 
2. The Seizure here is mentioned to have been not by the 
Searcher, whom the Statute of 2 H. 4. c. 5. directs to ſeize, 
but by another perſon. And ſince that Statute fires it upon a 
particular Officer, who is known and intruſted, no other per⸗ 
ſon ought oꝛ has Authozity to ſeiʒe; and this appears likewiſe 
by the ſaving, which gives the Searcher power to allow the 
party his reaſonable Expences, which no other has power to 
do. 3. The Iſſue is taken upon a disjunctive; paſſing or up- 
on their paſſage, and therefore it is ill; fo2 thoſe wows do not 
ſignifie one and the ſame thing; they are not Synonyma, fo? 
one ſignifies the preſent, and the other the future tenſe : Dne 
betokens a readineſs to pals, the other actual paſſing; and 
concluded for the Defendanr. 


Finch fo2 the Protector. 1. The Veñ Fac is well awarded, a 


becauſe the Offence is a continued Offence and began at Rat- 
cliff, 2. This Disjunctive ſignifies but one and the ſame thing 
in common intendment. And if it were otherwiſe, yet in ſome 
Caſes a Disjunctive has been allowed in an Jfſue, Hob. Rep. 
Keble and Osbaſton's Caſe, and 31 H. 8. Dyer 43. b. In an Jn- 
founation in the Exchequer fo2 ſhipping Cloth without paying 
Cuſtom foz it: The Defendaat traverſed, that the Cuſtom 
was not concealed oꝛ withdzawn modo & forma prout &c. and 
Iſſue was taken upon this, and it was admitted to be a good 
Iſſue. 3. Any perſon may ſeize as well as a Searcher, it be- 
ing fo2 the common. Good and the King's Pꝛoſit, elſe the King 
might very eaſily be deceived and defrauded; and the Uerdic 
ſupplies the defect, if it be one. Et adjornatur. 
At another day in the ſame Term Windham argued foz the 
Defendant : 1. A Searcher ought to ſeize; but no other 
perſon can. It was a Crime at the Common Law to 
pozt Coin, Vid. 3 Inſt. 92, 93. but not to be in paſſage 
it. So it was an Offence foz any Man to gs beyond 
without Licence: and yet it was not lawful fox any toſtop t 
and by the Statute of 18 Ed. 3. not printed, it was made 
Felony to tranſpozt Coin ; but then came this Act of 2 H. 4. 


7232 


and confiſcates it, if ſeized in the paſſage, and gives power = 
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the Searcher to letze and allow to the party his reaſonable 
Expentes, which is a judictal Power; and the Exerciſe of it 
is called by the ac The Award of the Searcher, Hob. Rep. 
245. Py and Weſtons Caſe : In an Intoꝛmatton a oiety was 
demanded, when only a third part was due, and held to be 
naught. Object. The Statute is only in the Affirmattve, 
that the Searcher may ſeize; Reſp. It is a Truff and a Ju- 
dictat Power given to the Searcher, which is not transfer- 
rable : And the Statute ts introvuctive of a New Law, Plo. 
Com. 1 r3. a Diverſity is taken when a Statute is introduaive 
of a new Law, and when not: I it be introdumtve of a 
new Law, then no Yan can an in that Aﬀair,but ac- 
cowing to what the Statute direas, and ſuch an affirmative 
Statute tmpnes a negative ; otherwiſe if the Statute be but 
affirmative of, and additional to, what the Law was befoze * 
But this Statute here is introducive of a new Law, and 
thercfoze cannot be put in Execution but accowing to the 
true ſenſe and meaning of the Act it (ef. 2. The ſecond 
Point in the Cafe is, that here is a miſtrial, and the Viſoe 
til awarded: Foz the Dffence is laid at Graveſend only 
fo2 it is laid, that at Graveſend in a certain Uefſel there the 
Party had ſeized this Gold to the uſe of the Protector, be- 
cauſe the faiv Gold was then and there found in the poſſeſſion 
of certain perſons unknown, that were then and there in pal⸗ 
ling to go from! Rateliff out of England ; and it does not ap- 
pear that the Gold was ever at Ratcliff, but at Graveſend 
only; no! does the Defenvatits Plea mau the Viſne elſewhere. 
Foz the Plea is, that the ſaſd Gold was not found in the Cu- 
ftody of any perſon in paſſing in any Ship oz Ueflel going 
out of England. And the Law is very preciſe and curious 
in awarding Venues to the mopet and neareſt place to where 
the Fact was committed, 6 Rep. Arundels Caſe, No! is this 
Cale aided by any Statute. And avmit that the Venue ought 
not to come from Graveſend only, yet it ought to come at 
traſt from Graveſend any Ratcliff,, ſince the Counties of Kent 
and Middleſex may well join, Vid. Hob. Rep. Cook and Clerks 
Caſe, 369; 306: concerning a way ther Wills, the 
Juty ought to come from all thiee, Vid; etiam 10 E. 4. 10. 
Serſeatit Maynard on the fanie ſide. The Searcher only 
gunht to ſeize; fo2 the Statute is in the affirmative, and in⸗ 
trobucive of & new Law, which makes it imply a negative. 
But an affirmative Statute that is in affitmance of the Com ; 
mon Law does not imple a negative 
Finch fo the loformer. t. Any perſon may ſetze, quia pro 
bono publico ; und nothing here is given to the Informer. 
4 2. Jf 
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2. Ik none can letze by Law but the Searcher, then it is im- 
plied here that the Seizure in this Cale was by the Seatcher; 
fo? it is ſatd, that the Sold was ſeized, and pou ſay that 
none can ſeize but a Searcher. 3. The Venue is well awarded, 
and the Iſſue well joined upon a Disjuncibe, 24 Car. B. R. 
Jenny and Frevil's Caſe, Pay o2 cauſe to be paid, put in iſſue; 
held to be well enough. And in the Statute of 21 Jac, of 
Jeofails, Jnfozmations fo2 tranſpoꝛting Gold are excepted. Ag 
to the Caſe concerning a Map, that has ben objected; the 
terminus a quo is traverſable. 

Atkins on the ſame ſide. 1. The wozds of the Statute of 
2 H. 4. are not compulſozy, that the Searcher muſt, but 
may ſetze, 2. The Foxfeiture doth not riſe upon the Seizure, 
but upon the Offence, which began at Ratcliff. And in Py's 
Caſe, Hob. (bete cited) the Jnfozmation was held god fo? 
the King, though not- fo2 the Jnfozmer. 3. The Venue is 
well awarded fo2 the aq is tranſient, as in cale of an Eſcape, 
it is an Eſcape in any County whereever the party comes, 10 
Ed. 4. 10. acc. 8 1 

The Attorny General argued to the ſame purpoſe: Et ad- 
jornatur. | £1 LAX 

At another day the Barons all held that the Jſſue was well 
joyned, notwithſtanding the dfsjuncive, becauſe the parts of 
the disjunctive Propoſition are Synonimous, Vid. 5 Rep. 
Dormer's Caſe. But they held the Viſne to be miſawarded, 
becauſe all the Fac and Offence appeared to have been in 
Kent and not in Middleſex, and the Venue muſt come from 
the neareſt place, TUhereupon a new Venire was awarded 
to the Sheriff of Kent, returnable next Term in ower to a 
Trpal at Bar. And a Tryal at Bar being had the next 
Term, there was a Uerdict fo2 the Defendant; and then a 
new Jnfozmation was pzeferr'd in the Name of the Attorny 
General only fo this Gold, and the Fact laid in Middleſex, aud 
a new Tryal at Bar oꝛdered in Eaſter Term next: At which 
time a Tryal being had, there was another Uerdic fo2 the 
Defendant. And it was moved in Arreſt of Judgment ; 
that the toꝛmer Judgment was not well entred; fo2 the Entry 
was thus, Quia videtur Curiz hic quod prior Ven. facias erro- 
nice emanavit, ideo Venire de novo agard &c. which is amils ; 
fo2 it ought to have been, Qued prior Veñ Faẽ and the Pan- 
nel be quaſh d. Ti | 

Finch. The Judgment ought to be arreſten ; fo? elfe there 
will be a double Ven Fac upon the File ſimul & ſemel 5 which 
muſt not be; fo2 Preſidents he cited Raſtal's and Cooks En- 
tries. But otherwiſe it is, * a new Vei Fac is awarded ta 
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ſupply a defect in a Aerdia: Fo2 in that cafe there is no de- 
fault in the Court. And therefoze in that Caſe the Entry is 
not Quod Vei Fac & Pannellum cuſſentur, as ts when the 


Veñ Fac is inſufficient 3 to that is the Ag of the Court. And 


he cited 9 Jac. B. R. the Earl of Northumberland's Cafe in a 
Quo Warrants. 

Serjeant Maynard contr. The manner of Entry in ſuch 
Caſes is the Dilice of the Clerks, and the Judgment of the 
Court is uot requiſite in ſuch Caſes ;and Peefidents vary 2 But 
it be amiſs, it is but a miſtake of the Clerk, which ought not 
in ceaſon to avoid the Judgment of the Coart. 

At another day Turner argued fe Wiche: The difference 
is when there is a Uerdic given and when not; fo2 if there 
be a Uerdic given upon the Vei Fac and recomded , there 
needs in that Caſe no fozmal Judgment to quaſh the Veñ Fac 
ik it be ill: But when there is no Uerdia, ſuch a Judgment o2 
Award of the Court is necefſary; Foz eiſe there would be a 
double Veñ upon the Roll at one and the ſame time, upon which 
there might be two Tryals in one and the ſame Canſe, which 
would be abſurd : And with this difference the Peeſidents a- 
gree, Co. lib. Intrat. 253, 340. Raſt. 210. & 8 Rep, Loveday's 
Caſe. Object. 9 Jac. Reſp. There was no Cierdict in that 
Cale, and therefoze it comes not up to our Cale, Object. 
There is here a tive pregnant, vis, That the Gold was 
not found in the poſſeſſion of any perſon going beyond Sea at 
Gꝛaveſend. Reſp. The Traverſe ts in the Lame Terms that 
the Charge is. Object. Unleſs ſuch a Judgment be entred, 
the Tues of the Jurs2s, who did not appear, will be loft. 
Reſp. That cannot be after Cerdia, as here. 

inch pro Quef. That an inſufficient Vei Fac requires 
fuch a Judgment, viz. Quod breve & Pannelum caſſent ur, Vid. 
the New Book of Entries 253, 395. Raſt. Book of Entries, 210, 
2 3. New Book Entries, 47 6.5 Rep. 4 1. and Keilw. 56. 6 Rep. A- 
randel's Caſe, ſuch a Judgment given, Trin. 3 Jac. Sturges 
and Jerkin, in Falſe Impriſonment, and Trin. 40 Jac. B. R. Mor- 
timer's Gale, Et adjornatur. 


Rook's Caſe. 


21 an Inkozmation againff Rook fo? impoꝛting 


twenty Pottacoes of Tobacco of foreign growth in a 
Ceflel not belonging to any of the People of this Nation ; 
but it is not laid that the Goods impoꝛted belonged to them, 
as the ad runs, but concluded generally contra formam Sta- 


tuti. And after a Uerdic to; the Jnfozmer, it was moved in 


Arreſt 
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Arreſt of Judgment that the moſt materfal part of the Ad is 
omitted, viz. (to them belonging) fo2 if the Goods impoꝛted 
do not belong to this People of the Matton, bat to a — 
ger, then they are not fozteited within that Clauſe of the 
Act. And the wowds contra formam Statuti wil not nid 
ffantial vefects, as this is. To which it was anſwered, that 
the wonds contra formam Statuti nden it; ns in 14 Eliz. Dyer 
312. In an Adion upon the Statute to; diftraining averia ca- 
rucz contra formam Statuti ; ft was not averrev that there was 
a ſufficient diſtreſs beſides, and yet the Derlaration heid good. 
So tn 11 H. 4.13. OApon a ene eme cootre 
— without She confemed to the Raviſher, 
net adjudged good. nota, 82 not come 
1 the eo . 
come on the other ſive, and in (ond Cate the Raviſhment 
implies that che conſented not; und — 2 formam 
Statuti is ſufficient in theſe Caſes. But per Curiam contra for- 
mam Statuti will not aid the Jnfozmation in this Caſe 3 it being 


the moſt material part of the Ac, which creates the Offence, 


and therefoze ought punqually to be purſued, and Judgment 
was arreſted. But the Court would adviſe whether the Judg- 
_ — 3 die, without che afſent of 


Curricr contra Cryer. 


IU Engliſh Bill in the er Chamber the Cale 
was, viz. In Abbot had a Dffl within the Kings Man⸗ 
nod, dt which e 
grind their Com &c. The King granted the 
_—— came afterwards Ea 
and the 


upon 
dents : but none of the Preſidents were in 
a Bill in grols, Which never 2 — 1 
Manno?, oz oꝛiginally in the — 
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The Protector verſus the Lord Lumley. 


Bill was erhibited againſt him by the Attorny General 
"A to diſcover his real and perſonal Eſtate, and what ſecret 
and frauvulent Gifts and Conveyances he had made; fo2 that 
he was outlawed, whereby his Goods and the Pꝛofits of his 
Lands were fozfeited. The Defendant demurred, . quia nemo 
tenetur prodere ſeĩpſum, and to diſcover his Eſtate upon a 
Forfeiture. But the Court held that he ought to make an- 
\wer to this Bill, becauſe the Protector is entituled to his E- 
ſtate by courſe of Law; and the Dutlawzy is in the nature of 
a Gift to the King, 02 a Judgment fo2 him. And a common 
perſon” may have a Bill of Diſcovery a the like Caſe, to en- 
able him to take out Execution: and he was ruled to anſwer; 
quod nota. | | 


Stanley and Pegg. 


N an Engliſh Bill to have the uſe of Depoſitions taken in 
the Dutchy, at a Tryal at the Aſlizes, the Caſe was; viz. 
Two Commoners on the behalf of themſelves and all others 
the Commoners within, &c. pzeferred a Bill in the Dutchy- 
Court againſt the Dwner of the Land in which Common 
was claimed, to have their Common, which was decre#d ac⸗ 
cowdingly fo2 all the Commoners. And now the Defendant 
having purchaſed Lands within the Common, and the now 
Plaintiff being then and yet a Commoner there, but not 
named a Plaintiff in the koꝛmer Bill, pꝛefers his Bill here 
(the Dutchy-Court being put down) againſt the Defendant 
Peg, to have the uſe of the Depoſitions taken in the fozmer 
Cauſe. To which the Defendant demurred, becauſe neither 
the Plaintiff noꝛ Defendant here were Parties to the fozmer 
Bill. And the Demurrer was allowed; becauſe the Parties 
here were not actual Parties in that Suit, though the Suit 
there was fo2 the ſame Cauſe upon which the Action at Law 
was bzought, and of general concernment 3 and it ſeemen 
hard, conſidering that the Defendant here claimed under the 
Defendant there. 


Morell 
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Morel verſus Duglas. 


N Engliſh Bill was p2eferred to be relieved againſt a 
Judgment obtained at Law upon nihil dicit in Debt 
upon an Obligation; the Equity of the Bill being that the 
Mony was paid : To this Bill there was a Demurrer, up- 
on the Statute of 4 H. 4. that after Judgment the Party 
ſhall be in reſt and peace, unleſs Error oz Attaint be bought. 
And the Court allowed the Demutrer. And Langham and 
Limbry's Caſe was cited in point; which was ruled in the 
Houſe of Lows by the advice of all the Juſtices in the laſt long 
Parliament; the matter being 18000 l. damages given in an 
Action of Covenant, and Judgment thereupon, And the Caſe 
betwirt Throgmorton ann Sir Moyle Finch, wherein it was 
adjudged that after Judgment fo2 the Boxtgagie in Ejectment 
a Court of Equity cannot relieve the Moztgagoz; but he 
ought to have preferred his Bill befoze Judgment, And though 
the Pꝛeamble of the Ac does not mention Courts of Equity, 
yet by Conſtruction the Statute extends to them. 


The Attorny General verſus Andrew. 


TR * * *** Harriſon'acknowledged two Judgments in Debt 

to one Andrew, upon Bond, and was bound to one 
ielder in a Bond bearing date befoze the Judgments, Fiel- 
der aſſigns his Debt to the King, Andrew takes out Execu⸗ 
tion upon his Judgments, viz. two Elegits ; by one he has the 
Moiety, and by the other the other Boiety of Sir * * Har- 
riſon's Lands extended; then Proceſs iſſued out of the Ex- 
chequer fo? the Debt aſſigned to the King. And the que- 
filon was, whether oz no the King ſhould be pteferred in this 
Caſe? And then, whether any of the Lands are lpable to 
the King's Debt, fox that Andrew hath taken all the Lands, 


whereas by his ſecond Elegic he ought but to have taken a 


Polety of a Moietp.? | | | 3 
Sbaftoe pro Quer, concetbed that the King's Debt thould 
have pzeferment. It is is to de obſerver that it was two 
after the Judgments obtained, and one year after the 
aſſigned befoze the Extent was, The Law favours the King 
in the Recovery of his Debts, and gives him gatives fn 
his Execution both with reſpect to the Goods, Lands and Body 
of his Debtoz, 1. As to his Goods, Vid. 3 Rep. gy 
N erberts 


(2) 


(9) 
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Herberts Caſe, Dyer 328. F. N. B. 28. b. Vid. I Stat. de 25 E. 3. 
cap. 19. Hob. Rep. 115. 2. F02 his Lands, Vid. Co. Magn. 
Charta p. 206. F. N. B. 117. 5 Rep. Knights Caſe, 56. All a 
Mans Lands ſhall be ſeized upon an Obligation aſſigned ta 
the King, though the Dblige himſelf could have but a Moiety. 
3. Fo his Body, Vid. Dyer 197, 296. And fo2 the Kings Pꝛe⸗ 
rogative as to his Debt, Vid. 45 E. 3. Decies tantum 12. 4 
H. 7. 17. 33 Hf. 6. 27. 38 Aſſ. 20. The King ought to be p2e- 
ferred in this Caſe of ours, becauſe upon the aſſignment of a 
Debt to the King, the Enquiry is, what Lands the Tenant 
had at the time of the Aſſignment ? Foz from that time 
they become liable to the King, and it is found that Str John 
Harriſon had theſe Lands then. Paſch. 21 Jac. in Cur Wardof 
Sir Edw. Cooks Caſe, Sir Chriſtopher Hatton had limited 
Ciſes to himſelf fo2 life with divers Remainders over, with a 
power of Revocation 3 and then he was made Remembzancer 
of the firſt Fruits, and became endebted to the King, and died, 
his Deir within age; and then the Lands fo ſetled were ex⸗ 
tended, and by Doderidg, Tanfield and Lee, held that they might 
well be extended; becauſe the power of Revocatiou ſubjected 
the Lands to his Diſpoſal. And Co. Juriſd. of Courts, 115. 
"Body, Lands and Goods are lyable all at once fo2 a Debt 
aſſiged to the King, though not to the Subject, to whom the 
Debt was oztginally owing, 2. The Pytozity of the Judgment 
is of no avail in the Caſe; upon this Rule of Law; viz. the 
King's and the Subjects Title concur, the King's Title ſhall be 
Preferred, Vid. Dame Hales Caſe, Plowd. Com. 158. Baron 
and Feme are Jointenants fo2 years, the ugband d2o0wns him- 
ſelf and the Wife is in by Survivo? 3 pet if this be afterwards 
found by Office, the King ſhall have the whole Term. And 
fol. 263. b. 321. Welton, If a Uillain purchaſe, and the Low 
ſeize, and afterwards the Uillain be found to be an Jdeot a na- 
tivitate, the King may enter notwithſtanding the Seizure ; fo 
Laches of Entry ſhall not pzejudice the King. Hill. 4 Ed. 6. 
Bendl. Rep. An Eſtate is given upon condition not to commit 
Treaſon, and afterwards the party commits Treaſon, the 
King's Title ſhall be p2eferred, and he ſhall have the Land. 
44 E. 3. 3. cited in 10 Rep. 127. Clan's Caſe. If the King's 
Tenant pay his Rent to the King upon the day, the King's 
Succeſſo2 ſhall have it paid over again. So if a Biſhop col- 
late the ſame day that he dies. 3. The Extent of the Suit of 
Andrew cannot prejudice the King, quia nullum tempus occur- 
rit Regi, 50 Aſſ. 5. Plowd. Com. 261. It a TUidow have a 
Leafe fo? years by Survivoxſhip, pet it ſhall be liable to the 
Debt owing to the King by her Pusband, Plowd. _ 59. 
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There can be no Tenant at ſufferance of the Kings. Land, quia 
nullum tempus occurrit Regi, 35 H. 6. 27. Df Property in 
Market overt, Littl. Villenage, 178. If the King's Gillein pur- 
chaſe and alien, yet the King may enter, 11 E. 31. 31 E. 3. 
Droit 13, The King's Pꝛerogative in darrein preſentment, and 
in droit d' advowſon, and Co. Lit. 294. b. So when the Kiog's 
Tenant holds over his Term he is an Jntruder, Co. Coron, 
188. {here this is ſaid ta be an ancient Pꝛerogative. And 
2T Jac. 2. ſaid to be the firſt Act that limits the King as to time. 


But when the Kings Jntereſt is tempozary and not permanent; 


there he is limited to time, 7 Rep. 28. in Caſe of Lapſe, Vid. 
Dyer 224: b. 3 Rep. x2. Com. 321. Cavendiſhes Caſe, 7 E. 4, 
29% 11 H. 4. 26. Co. Lit. 183. Jf an Alien and a Subject 
purchaſe, after Dffice found the King ſhall have all. 4. There 
was a time in this Caſe, when if the King Had ſeized, the 
Land would have been ſubject to his Debt; -fo2 there were 
two pears betwirt the Judgment and the Extent 3 and La- 


cheſs ſhall not prejudice the King, 10 Rep. 111, 114. There 


the Lacheſs of an Dfficer in not ſeizing ſhall not pꝛejudice the 
King, 3 E. 4. 25. Plowd. Com. 488. b. Hob. 347. The King's 
Tenant is difſeized, aud the Diſſeiſo2 attainted; the Diſſeiſee 
enters, the King ſhall have the Lands after Dffice found, 
which is ſtronger than our Caſe, Vid. Com. 482. b. 486. 3 E.6. 
Dyer 67. b. Stringfellowes Caſe, There a TUrit of Preroga- 
tive was allowed after an Extendi facias, and Goods there- 


upon ſeized into the King's Þands, 41 E. 3. Execution 38. Ag. 


fo2 the point upon the Statute of 33 H. 8. ca. 39 where it is 
Enad ed, that the King ſhall be pzeferred, unleſs where there is 
a Judgment, &cc. Vid. Dyer 56. That an affirmative Law does 
not take away the Pꝛerogative at common Law, 11 Rep. 64. 
Dr. Foſters Caſe, Dyer 302. 135. Com. 130. Hill. 36. Eliz. 
B. R. Entr. Hill. 35 Eliz. Rot. 181. That a Lay Man, though 
no Docto!, map execute Eccleſiaſtical Jurigdiction deins 37 
H. 8. Trin. 8 Car. Walker and Harris's Caſe, accord. in B. R. 
2. That Clauſe of the Statute has not ben obſerved in this 
Court, Trin. 4 Car. in Scaccario, Rot. 18. James Vanderbrooks 
Caſe, e and two others were Executoꝛs to one Corown, wha 
was indebted to the King by Aſſignment, and they pleaded a 
Judgment againſt them, & riens przter, &c. and this held 
to be no Plea : And upon the Statute of Sewers a Certiorari 
allowed contrary to the expꝛeſs woꝛds of the Statute. 3d. Point. 
The ſecond Extent was ill in part upon the Statute of Weſtm. 
2. becauſe the whole was taken inſtead of a Moiety. The 
Reaſon of that Law was, becauſe it was not reaſonable that 
one Credito2 ſhould go away with - Co. Magn. Cart. 395, 
an 


—_ 
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and Execution 294. A motety only fs extendible. Obj. That 
is to be underftcod at one and the ſame time. Reſp. That is 
a miſtake. 10 Ed. 3. Execut. 137. Tr. 38. Eliz. C. B. Cogan and 
. Hunt, A moiety only of a moiety is extendable upon the ſecond 
Elegit; and in 9 Jac. B. C. Burnams Caſe, held, That but a 
motety of the remaining moiety ſhould be extended. 4th Point. 
Jt appears upon the Pleading, that Andrew's extent was 
two years after the Judgment, and then a Scire fac' ought to 
have iſſued; as 1 H. 5. 4. So upon the whole matter he prayer 
Judgment fo2 the Plaintiff. | | NE 
Afterwards in Eaſter Term 1656. Atkins argued pro De- 
fendente. As to the Objection, that all theſe Lands are er- 
fended upon two Judgments, he laid they were Judgments 
of the ſame Term, and therefoze no pꝛiozity betwirt them; 
and therefore 10 Ed. 2. Extent 137. comes not up to the Caſe 
in question: but J concefve that in this Caſe the Judgment 
thall be preferred befoze the Kings Title. J agree that where 
the Kings Title and that of a Common Perſon commence 
both together, the Kings Title ſhall be preferred, as in Dame 
— Hales Cafe, Plow. Com. 260, 263. So if one Obligee be 
Dutlawed the King ſhall Have the whole, becauſe each had 
power of the whole. Fitz. Herb. Execution 113. But it d 
Common Perſons Title be pzio2 to the Kings, its otherwiſe; 
as in 49 Ed.13. 16. Deviſe 10. A Deviſe prevents an Ef: 
cheat. Vide 4 Rep. 61. b. Plow. Com. 482. Dyer 224. Sir 
William Cavendiſhes Caſe, F. N. B. 45. G. 150.Q. of a Title 
of Dower. Et Execution 113. where Survivothip takes 
place. As fo? the Kings JNerogative in Suits fo? recovery of 
his Debts, that extends only to the Debto2 Himſelf, and not 
to a third Perſon, F. N. B. 28. Reg. 281. b. loſt, 131. b. Mo 
does a Protection lie after Suit commenced, Hill. 2 Car. 
Rot. 389. B. R. Buſher and Murrey, in Scire fac. upon a Judg- 
ment, a Protection pleaded and diſallowed, becauſe caſt after 
the Sutt was pending. And Dyer 328. accord. and Plow. Com. g 
246. The Kings Pꝛerogative does no wong to the Sabjex : s 
In our Caſe there was both Judgment and Execution befoze 
the Kings Title. One reaſon J take from the nature of a Judg⸗ 
ment, 8 Rep. 177. and of the Aſſignment of a Debt by 33 H. 
8. cap. 29. 4 Rep. Saddlers Caſe, A Judgment is higher than a 
Statute ; and Weſtm. 2. concerning 'taking Lauds in Execu⸗ 
tion,transfers that part of the Kings Pꝛerogative to Subjeas. 
Object. It is inquirable quas terras habuit al temps, et. 
Reſp: There are the ſame woꝛzds in Execution upon a Sta- 
tute-Merchant. Dyer 306. a. F. N. B. 267.d. fo that ſignifies 
nothing; 2. A Judgment is a common Security, and — 
| there- 
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therefore to be favoured; but Judgments will become of ſmall 
effect, if the Kings Debt ſhall leap over them. 2. The Debtozs 
own Act ought not to pꝛejudite the -Treditoz, Obj. But the 
courſe of the Court is ſo, Reſp. Ik the courſe of the Court 
be conteory: to an Ad of: Parliament, it — In out: 
and ee ond 07) 67, e Cle the; '4 Inſt. Court 


ment pro Defendente. 476. | 7511; 
— + 1 1636. -the Court gabe Judge 


amt | — . 
| many P2e- 
nm eo 5" but 5 
Statute of 33 H. 9; abeidges ——— — controlg 
Common Law : Akjemative 
mon Law, but negative- 
- Vide Dyety 

ls Caſe, The Kings 
equal degree, 
being extended 
Paſch. 13 Jac. B. C. Rot. 121. Sale adjudged. 

Baron Nicholas, accord. the Statute of-33 H. 8. 
King was not bound, but the Statute has made an altera 
tion, though it ound in the affirmative; fo2 it -enads a new 
thing, & ka quod makes a condition precedent; and a limita . 
yr Vile Plow. Com. Townſends Caſe, und Stradling and 

Morgans Cafe, 3 Rep. 'Heydons: Caſe; 10 Rep Chancellor of 
Oxfords Caſe, how ſuch Statutes are tu be expounded, and 
the clauſe'would eiſe be idle; Fox'the ſecond point he held the 


Executiot to be well, becauſe. the Judgments being of the 


ſame Cam, were ol equal nate. Execut. 117. and if it were 
not good. pet that it was only voidable; 8 Rep. Drurys Caſe. 
Chief Jaron Steel accasdant. The Subieas Title is puma to 
the Kings and is executed. 9 Rep. 129. Quickes Caſe, Che 
of the Stitute of 33 H:8areintrodnuttive. 7 Rep. Cecils Caſe,gnd 
Dyer, grinſellows Cafe — Fa the ſerond point 
be heldthe Extents well executed, becauſe} both | 
werte in the fame Term; which is e 
Mag. Chart. 33. There Mou payable at days be- 
comes ſeveral Debts. 

And Judgment was given 93 
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Armeſtrong and Spencer. 


(10) 1* an Information fo? tranſporting Hides fhto Scotland, 


upon not guilty pleaded, and a Uerdict fo2 the Jlainttf, 
Atkins moved in Arreſt ol Judgment, upon the Statute of 
Union, which pꝛovides, that all Goods ſhall have the ſame 
Priviledges, Freedoms und Immunities there as in- England, 
any Law, Statute, ec. to the'contrary notwithſtanding, where- 
by he ſaid the Act of 11 Eliz;cap- 9v/was repealed,” which pꝛo⸗ 
hibites the Ttatiſpoztatioli-of: Hides into Scotland; that the 
Statute of Union was a general Law, of which the Judges 
were bound to take notice, and that therefqe the Court ought 
ex Officio to ſtay Judgment. Plow. Com. (6. b. Dyer 76, 119. 
as when it appears to the Court that the Plaintiff has no 
cauſe of Action. dat, np ac ho ergo; wen 
-Shaftoe pro Quer. The AT of Union dies not repeal that 
of 18 Eliz. cap: 9. The fitft-Clanſe extends to the Cuſtoms and 
Exciſe only, and the ſecond to S, tranſpoꝛted out of Scor- 
land only, (ſed nota, this is à miſtake, vid. Stat.) Alſo general 
woꝛds in ſubſequent Statutes do repeal foꝛzmer Statutes, as 
in Trudgeons Caſe, 21 Eli. cited in Co. Inſt. Villenage; That 
the Statute of Premunire does not repeal the 3tatute de donis, 
&c- (0 as to ſubject Tenant in Tail to a Foxfeiture't 'no2 is 
the Court bound to take notice of all general Laws, but of 
ſuch as are in the negative; as of the Law of an Appeal to 
be bꝛought by a Moman, by which ſhe is reſtreined from 
bringing an Appeal foz' the Death of any Perſon dut of her 
Husband, Mag. Chart. Et per 8 Ed. 4. 17. A geneul Pardon 
muſt be pteaved, elle the Party loſeth his Defenc:; and the 
Statute of 21 Jac.. of Limitations muſt be pleaded; and Vide 
Coles Caſe, Plow. Com. Beſides, a Ban map, f he will, 
renounce the benefit of a Law made fo2 his advantaxe'; as in 
the 10 Rep. Beaufages Caſe, upon the 23:of H. 6. ca». 10. A 
Sheriff may take one Surety ik he will; and the Court here 
—— not to take notice of a Perſons not being pzwiledged, 
yer 119. 0 | 1 
But the Barons conceived that the Act of Unior had re- 
pealed that of 18 Eliz. cap. 9. as to Scotland, and tjat it is 
a general Law, of. which they were bound to take nitice, as 
they are of all general Laws, except where there tre P20- 
viſoes and Exceptions, which there are not here; am Judg- 
ment arreſted quouſq; Ec. | 


De 


De Termino Sancti Hillarii Anno 
Domini 1655. In Scaccario. 
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James Wainvright nyſe and Griftich Grifhch 
62.89 VDefendant. 


N an Action of Debt againſt a Gaoler foz 69 . 148. 3 d. 
upon an Eſcape. The Plaintiſf declares, that in Trin. 
Term. 1649. in this Court he recovered againſt Richard Midg- 
ly as well 58 1. 148. 3 d. Debt as 11 l. adjudged to him fo2 
Damages. Chereupon a Crit iſſued to the Sheriffs of Lon- 
don to takehis Bodp,returnable Tres Mich.nert following; and 
upon a non miſit breve teturned and Urits of the like na- 
ture continued until 15 Paſch. 1652. The ſaid Sheriffs re- 
turned a non eſt inventus &c. Mhereupon a Teſtatum iſſued 
at the Plaintiffs requeſt 28 Man 1652. directed to the She- 
riff of Montgomery ta take the Body of the ſaid Midgly,. and 
to have his Body befoze the Barons here 'thize 'TTleeks after 
the Holy Trinity next following, to ſatisfie the (aſd debt and 
damages; which TUrit was directed to Sir Edward Corbet 
Bacon then Shertff of the ſaid County; and by vertue there 
of; and befoze the return of the ſame, the laid Sheriff too the 
ſaid Madgly in Execution, and had him in Execution and did 
then and there by vertue of the ſaid TUrit commit him to = 
Gaol of the ſaid County of Montgomery at Welchpool in 
Execution as atoꝛeſaid, under the Cuſtody of the Defendant 
then Keeper of that Saol, there to remain &c: 
ſald Midgly was in the Detendant s Cuſtody till the 2oth 
1652. that he ſuffered him to go at large, the Plaintiff not 
ſatisfied his ſaid debt and damages; whereby an Action ariſes 
to demand the ſaiv Execution Monp againſt the Defendant, 
= 94) to — tothe Plaintiffs damage 
of 40 
Upon nil debet pleaded, and Iſſue thereupon, the Jury found 
a Special Verdict; whereby they tound the Recovery and 
Writs of Execution prout, &cc. and that the Sheriff ot Mont- 
gomery bp vertue of that Writ of Exetution to him directed 
* the 6th of June 1652. took and arreſted the ſaid Midgly, 
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and had him in Execution, and the ſame day at Lanvillings in 
the ſald County, committed him to the Defendants cuſtody, 


iert tht it {9 uſa to} the Stole df the Cont to at 


0 
tend the Sheriff, and to tune Priſoners; inte us Cuſtody at 
other places than where the ty-Gaol is kept; and that 
after the ſald Commitment at Lanvillings afozeſafo, on the 
20th of June nfozefaid; the Defendant ſuffered him to eſcape 
here in London, in the Pariſh of St. Mary le Bow, the Platntiff 
not being ſatisfied. - RE Sf | | 

They nd alto that the kad Midgeley was never in the 
— Cuſtody in the Gaot at Welch · pool, and fs con- 
dude, UC. 


The Caſe, 


bert takes a Wan in Executiou fox Debt, und com 
A mits him to the. Gadier br the-County, at another 
te than where the Gal is kept, and ihr Gavler dufferg 


him to eſrape, the Piiſoner never having been in his cuſtody 
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viz. - That he who actually ſuffers the Eſcape ſhall be liable 
in the firſt place; and if he be not able to make good the 
loſs, then his Superior ſhall be reſponſible ; ſo that the Gaoler, 
who has the Puloner in cuſtody, is far front being excuſed, 
but is Hable as well as his Supertoz 3 nay, aud in the firſt 
place. The Reaſons of the Law may be theſe. .1. It is moze 
natural and confonatit to reaſon, which is the foundation of 
all Laws, That he who actually offends chould be puniſhed, 
then that another ſhould be puniſhed fo2 him, and he who is the 
Dffender be quit againſt him to whom he has done the wong. 
13 H. 5. 1. Jf a Puloner eſcape; and the Gaoler retake him, 
he thall he in Execution again, fo2 he that offended ſhall not be 


ercuſed, Vide etiam 3 Rep. Rigeways Caſe, F. N. B. 130. b. 


Tf a Man committed to pziſon by Auditors of an Account, 
make his Eſcape, the Gaoler ſhall make ſatisfaction to the 
Party, and ſhall have a ſpecial action upon the Caſe againſt 
the Puſoner to anſwer fo2 the Eſcape, and the Damages that 
the Gaoler has ſuſtained thereby, which Caſe comes up cloſe 
to ours, and to the reaſon that J have urged, - 3 Rep. Boytons 
Caſe, there it is laid down as a Rule, That by the Law every 
Man is to bear his own burden. A ſecond Reaſon may be 
this; viz. An Eſcape is a Tort, a Wrong, and in the nature 
of a Treſpa6, which whoever commits muſt ayſwer it in his 
dwn Perſon, and not another foz him; Vide 2 Inſt. 382. 
15 Eliz. Dyer 322. a. 41 Aſſ. 15. 10 Eliz. Dyer 271. by which 
Books it appears, that an Action upon an Eſcape lies not 
againſt an Executo? 62 an Heir, becauſe it is a perſonal 
Tot and Treſpaſs, fo2 which therefoze the Patty muſt an- 
wer himſelf. 44 Ed. 3. 20. I a Mans Servant take; Toll 
where it is not due, he himſelf ſhall anſwer it, and not his 


: - : eſponſible f fo2 5 | | 5 
1 Inſt. M any Perſon of his own Head takes the of 
an Infants Eftate, without anp legal Authozity; the Infant 
may charge him as his Bailee; Long quinto, fol. 70. b. Debt 


ties againtt the Snccefſoz of a Ptovoſt of a College, who — 
N 
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in de facto, tho he be not a righful Pꝛovoſt. 17 Ed. 3, 27. b. 
Quare non admiſit, which is an Action gxounded upon, a Tot, 
and refuſal,lies againſt a Gardian of the Spiritualitieg, de. facto; 
So here, if a Pan be in poſſeſſion of a Gaol, the Law wks 
upon him as the Party; that is immediately liabig 38 Gaoler. 
Fourthly. The Law takes notice of Commou:Ggolgers, as Dt- 
ficers- and Yiniſters of Juſtice z as appears 3 Rep- Boytons 
Caſe, and therefoze Habeas. Corpus s ate frequently dirgded to 
them: and befoze the Statute of 14 Ed. 4. cap. 10. which an- 
next all Common Gaols to the Counties, they were Officers 
of themſelves, and all Gaols belonged to the King, and not 
to the Sheriff; ſo that they are not meerly Servants, but 
Officers and Miniſters that the Law takes notice af, .Fifthly, 
My fifth Reaſon is grounded upon the general Kule of er- 
pounding Statutes made in ſuch Caſes; viz. Beneficially 
foz the relief ot the Parties grieved. -Infancy and Coyerture 
are greatly reſpected and favoured in the Law; and yet vide 
Whittinghams Caſe, 8 Rep. 44. a. That ff an Infant Gaoler 
ſuffer an Eſcape, an Action lieth againſt him, and that a vo- 
luntary Eſcape is a fozfeiture of his Office, Plow. Com. Plats 
Caſe, 35. b. Stat. 1 R. 2. cap. 12. Gives a Writ of Debt 
againſt the Gardian of the Fleet fo2 ſuffering a Pꝛiſoner to go 
at large; and this Statute is bp equity extended to all Sheriffs 
and Keepers of Saols; and tho the Statute mention a Writ 
of Debt, yet a Bill af Debt is within the Stature. 2 Inſt. 382. 
The Statute of Weſtm. 2. cap. 11. which mentions one Court 
only, is extended by equity to all other Courts. 9H 6. 19. 
30 H. 6. 6. 33 H. 6. 1. There it is held, That if Rebels bzeak 
the Pꝛilon, that does not excuſe the Gaoler. 39 H. 36. 2. The 
Duke of Norfolks Caſe, 11 H. 4. 73. a. Jf.-a Man that is a 
Gaoler by Tort, and in poſſeſſion of- the Goal, ſuſſer a Pꝛi⸗ 
ſoner to eſcape, he ſhall anſwer foz it. 2 loſt. 382. It ſuch a 
Goaler ſuffer a voluntary Eſcape, he is within the Statute de 
frangentibus priſonam; a Fortiori in our Caſe, where there 
is a lawful Gaoler; ſo that the current of the Books and 
Authozittes mention the Gaoler, as the Perſon againſt whom 
the Action is bꝛought ever after, Vi. 14 Ed. 3. cap. 10. that an- 
neres the Gaols-to the Counties: See alſo- F. N. B. 121. A. P. 
130. b. 14 H. 7. 1. 34 Ed. 1. Debt 172. All which Boks are, 
that an Agjon upon an Eſcape lies againſt a Gaoler. 10 and 11 
Eliz. Dyer 278. b. The Duke of Norfolks Caſe, There Gawdy 
Deputy Marſhal was charged in Debt fo2 an Eſcape. 33 l. 
6.56. The Cryer of the Court ſent to arreſt a Man, who 
eſcaped ; an Action lies againſt him. Mich. 37 and 38 Eliz. 
B. R. Baſlets Caſe, Milton; In Debt upon an Eſcape, a diver: 

ſity 
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ſity was taken betwirt a Batliff of a Liberty, and a Sheriffs 
Balliff; an Action lies againſt the firſt, but not againſt the 
ſecond, becauſe he is a meer itinerant Servant, and not fixt 
in any certain place. 

Object. A Gaoler is not an Officer to the Court, but the 
Sheriff ls; and in the Caſe of a Deputy Barſhal, he is a 
Perſon admitted by the Court to execute the Office. 

Reſp. This is no reaſon why the Gaoler ſhould be excuſed, 
who has committed the Fault, and he is an Officer ſufficient- 
ly known, and to whom ſome TUrits ſhall be direged. 

Object. The Sheriff muſt anſwer fo2 him, per 14 Ed. 3. 
cap. 10. 

Reſp. That is no reaſon why he ſhould not anſwer foz his 
own Fault, if he be able. | 

Object. A Gaoler is but a Servant to the Sheriff and an 
under-Officer, and ſhall not be ſubject to Eſcapes any moze than 
a Sheriffs Bailiff, 6 

Reſp. Tho he be 3 Servant to the Sheriff, yet he is an 
Officer known to the Court, and firt in an Office certain, 
and he is not meerly itinerant as odinary Bailiffs are; and 
4. — nl Dfficer A oo than a Deputy, o: 

A Hab. . directed | 8 * 

ad. Point, Whether the Gaoler's receiving the Pꝛiſoner at 
another than at the Common, Gaol, will alter the Caſe? - 
-»J conceive it will not, fo2 it is not the Malis of the Pꝛi⸗ 
fon, but the Pziſoners being in cuſtody, that makes the Pꝛi⸗ 
ſon 3 and that is where the Gaoler Is, p2ovided it be within 
the ſame County. The Gaol it (elf is not myterial, the in · 
convenience would otherwiſe be great, and a great latitude 
would be. given to the 


is but an Attoroy, an. it hal 
the Dory bind of not bind 
k. 
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Alo the loꝛm of Declarations upon Eſcapes ſhews, That not 
the Gaol, but the Piiſoner's being in the Gaolers Cuſtodp 
makes the Pziſon 3 fo2 the wozos are, That he ſuffered the 
Priſoner to go at large out of his cuſtody, and not that he ſuf 
fered him to go out of the Gaol. Vid. 2 Inſt. 589. That if a 
Man be under a lawful Arreff, and break looſe, he is within 
the Statute de frangent Priſonam, tho he be not within the 
—_ of —_— | ” | | 

nd dgment pro Quer'. 8 

It was aftertvards argued in Eaſter Term bp Vaughan pro 
Defendente, and in Trin. Term by Shaftoe pro Quer. 

Shaftoe. That Debt lies upon an Eſcape agatnſt a Gaoler. 
Obj. No ſuch Action has been ought. Reip. Such Aatons 
have been b2ought, tho but rarely, becauſe fo the moſt part 
they are pon and indigent Perſons. Obj. He is but in the 
nature of a Deputy q Servant. Reſp. This Action lies againſt 
a Deputy. 11 Ed. 2. Debt. 172. againſt the Keeper of a Gaol. 
Obj. Reſpondeat ſuperior. n the Inferior is not reſpon⸗ 
ſible, Weſtm. 1. cap. 17, 19. Weſtm. a. cap. 43. Dyer 238. Deputy 
Cuſtomer. Co. Mag. Charta 382. Bar-253. Bfe Directed to a 
Gaoler to have the Body of a Pꝛiſoner, &c. 8 Rep. Griſleys 
Caſe, 9 Habeas Corpus directed to him. Vid. 34 Ed. 1. Debt 
162. 11 Ed. 2. Debt 172. 12 Ed. 3. Bar 253. 11 H. 4. 83. 
30 H. 6. 6. Raft. Entr. 169. Debt, dibillon Gaoler 2. 14 Ed. 4. 


3. b. 14 H. 7. 1. 10 Ed. 4. 10. F. N. B. 121, 130. Co. Magna 
Charta 592, An Acton foz an Eſcape lies againſt a Priſoner at 


5 


% 
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athte Does not create a double g 


the Common 

ew Tire Gioker, but a Ha 
frected to any Perlon whatſoever 
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him. 5. The Priſoners are in the Eye of the Law in the cu⸗ 
ſtody ok the Sheriff only. 3 Rep. Weltbyes Caſe, Jf the Sheriff 
die, and an Eſcape happen, there is now no Perſon agatuſt 
whom to bting the Action, lays the Book, 6. This is the firſt 
time of putting it in practice; ; | 

2. The Uerdic has found, that he was not in his cuſtodp 
in the Common Gaol; Mich. 37 and 38 Eliz. Baſſet and 
Mileons Caſe. 5 Ed. 4. 1. This Aion lies againſt the Batliff 
of a Franchiſe, but not agatnſt a Sheriffs Bailiff, Bro. 
Eſe. 40. And when the Paiſoner is out of the Gaol, tho in the 
Gaolers cuſtody, the Gaoler acts but as the Sheriffs Servant oz 
Bailiff, | . | 

3. There is a material variance betwirt the Declaration 
and the Verdict; fo2 the Declaration lays it, That he was fn 
the Common Gaol, and the Uerdict has found quite contrary. 
When Actions fo2 Eſcapes are ſatd to lie againſt Gaolets, ſuch 
abolute Gaolers are intended as CUrits are directed to. 


pe pꝛay d Judgment pro Defendente. 


Guilbert verſus Everſly. © 


Þ E Plaintiff pzefert'd an Engliſh Bill in the Exchequer- 
Chamber foz Tithes of Herbage, as Vicar of Eling in 
Surry, againſt an [nn-keeper who depaſtured Travellers HÞoxſes, 
fo2 which there was no cuſtomary payment, and the value 
of the Lands depaſtured were p2oved ta be 30 Il. per annum, 
and the Court was in doubt what Decree to make foz a cet- 
tain Rate to the Parſon 3 it not being aſcertain'd by Cuſtom. 
And they conceived, that they ought to have regard to the 
value of the Land, which is pzoved to be 3ol. per m, 
and do to allow him 2 s. in the pound; butt they agreed clearly, 
that Tiches were payable fo2 ſuch Herbage eaten by the 
of Travellers Hoxes, as afozeſaio ; and (a it was avj 
in Trm. 16 Jac. B. R. fit a Prohibition, The Court vented to 
grant a Prohibition; the Libel being againſt an Inn holder fox 
Tithes of Perbage eaten by Travellers Portes. And in Mich. 
7 Car. B. R. Face and Cauge, held that Tithes ſhall be paſy 
for agiſtment of Cattle, A : But 
the Court faſd, they would award a to enquite fn- 
fo the value of theſe Tithes, niſi partes concordarent en le 
mean tetups, which they avviſey, © 


= 
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John Harris Executor of William Harris Plaintiff 
| and Richard Ferrand Defendant. 
(3) pe Plaintiff declared, That whereas John Battisford, 


- - deceaſed, in his life-time, viz. On the 15th of May, in 
the 14th year of: the Reign of King Charles the I. had and re- 
ceived to his uſe, of John Stretton of -London, Scrivener, the 
Sum of 1001. being the pzoper Yonies of the Defendant, 
And whereas the ſaid William Harris the ſame day and year, 
by his Writing Obligatozy, became bound with the ſald Wil- 
liam Battisford, as his Surety to the Oetendant, in the Sum 
of 2001. with Condition fo2 the payment of 105 1. at a day 
then to come, and long ſince paſt : And whereas the Defen- 
dant on the 1ſt day. ol February, in the 3d year of King Charles 
the 1. {ent the laid William Harris, in his life-time, the Sum 
of 5001. and that at the ſame time there was a Colloquium be- 
tween them concerning the payment of part of the ſaid hundzed 
pounds, and Intereſt, by the ſajd Battisford, upon which Col- 
loquium the Defendant on the ſain 1ſt dap of February, in 
the ſaid 3d year of King Charles the I. in conſideration, that 
the ſaid William Harris, at the inſtance and requeſt of the De- 
fendant, did give to one Robert Garty, to the Defendants 
uſe, one entire ſuffictent Convepance oz Security fo2 the pay- 
ment of the ſaid 1001. and 48 1. fo2 Jntereſts and Coffs, as 
alſo of the lald 500 1. in all amounting to 648 J. did aſſume 
upon himſelf, and pꝛomiſe to the lald William Harris, that it any 
part of the ſald hundzed pounds and Jntereſt were befoze paid 
to the ſaid John Stretton the Scrivener, by the ſaſd Battisford, oz 
by any other by his appoinment, that then he the ſaid Defen- 
Dant would pay ſo much Monp to the ſaid William Harris, 
as of the ſafd 100 l. and Jntereſt was pad to the ſaid Stretton 
by the ſaid Battisford, o; bp any other by his appointment, 
when he ſhould afterwards be thereunto required. Avers, That 
altho the ſald Battisford by the Hands of Humfrey How his 
Tenant, befoze the ſaid 1ſt of February, in the 3d pear of 
King Charles, to wit, Such a day in London did pap to the 
ſafd Stretton 501. pzincipal Monp, and 10 J. 5 s. Inteteſt of 
the ſaid 1001. in all amounting to 60 1. 5 s. pet the Defen- 
dant did not pay the ſald 60 l. and 58. noz any part thereof 
to the ſaid William Harris in his life-ttme, altho oftentimes 
requeſted, noz to the Plaintiff ſince the death of the ſald Wil- 
liam, altho by the Plaintiff ſince his death, on the 22th of 


P Nov. 


», 
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Nov. 7 Car. Regis at Milton afozeſatd, thereunto requeſted, hath 


not allowed, paid no2 otyerwiſe contented, ta his damage of 
2CO L . a | lea 


The Defendant proteſtando that he made no ſuch pꝛomile, 
fo2 Plea pleads the Statute of 21 Jac. of Limitation of Actions, 


and that the ſald William Harris in his life-time, viz. on the 


3th dap of Nov. in the 4th year of King Charles requeſted the 
payment of the ſaiv Pony of the Detenvant, at which time 
the cauſe of Action did ariſe upon the (aid f2omiſe ; and that 
neither the ſaid William in his life-time; noꝛ the Plaintiff ſince 
his death did commence any Action oz Suit againſt the De- 
fendant,. upon the ſaid pꝛomiſe, within fix years after the cauſe 
of Action accrewed; & hoc parat eſt, &. and demands Judg- 
ment. : 1 | EEE 

The Plaimtiff replies, That his cauſe of Action firſt began 
on the 22th, of Nov. 7 Car. upon which day, and not befoze the 
Plaintiff demanded the ſaid 60 l. 5 s. "of the Defendane, and 
that he began his Action within ſix years alter, viz. The iſt of 
February, in the 12th. year of King Charles, without that, that 
the ſaid William in his life-time requeſted the Defendant to al- 
low, and pay to the ſald William the ſafy-Yontes paid to the 
ſaid Stretton, by the ſaid Battisford, ag afMeſatd, as the De- 
fendant hath alledged, and that he is ready to, &c. 

The Defendant rejoins, That the ſaid William in his life- 
time did requeſt him the Defendant to pap the ſaid Monies paid 
1 N as befoze he hath alledged ; and ol this he puts 

im elt, &c. 12 | 

The Jury find that the ſaid William Harris did not require 
the Defendant to pay him the Monies paid by the (aid Batti(- 
ford ta the ſaid Stretton, as the Plaintiff in his Replication hath 
alledged, and aſſeſs damages to 80 l. and coſts 208. c. 

Howel pro Defendente, moved in arreſt of Judgment, and 
took four Exceptions; 1. To the Declaration. 2. To the 
Iſſue. 3. To the Verdict. And 4: fo2 default of Notice. 

1. To the Declaration. Becauſe the requeſt mentioned to 
have been made by the Teſtatoz, is laid only by a ſæpius re- 
quiſitus ; and .when-ever a Requeſt: is requiſit befoze an Adion 
bzought, being part of the:pzomiſe; and as it were a Eondf- 
tian pꝛecedent, there it muſt be particularly alledged, and 
not by a ſæpius requiſitus. Vide 4 H. 8. 29. Hob. Rep. 274, 
437. 1 Edit, where the Statute of Eimitations was pleaded ; ſa 
that * of a ſufficient Requeſt laid, the Declaration is 
nought. En £1 ef 9 v8 q 

2. To the Iſſue. The Iſſue is taken upon the Traverſe, which 
is, That the Teſtatoz did not requeſt the Mony, &c. as —— 

: 6 
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Defenpant bath alledged. 1. This is repugnant to the De- 
claration, where it is mentioned, that the Teſtatoz was ſæ⸗ 
pius requiſitus, cc. and fix years are not to be allowed after 
the Teſtatozs death, if the Teffato2 himſelf made a requeſt. 
2, The Traverſe is ill, becauſe it compꝛehends the day upon 
which the Defendant alledgeth the Demand to have been made 
by the Teſtato2 3 and the day is not material, and therefoze 
ought not to have been made part of the Iſſue, as here tt is; 
the Traverſe ought to have been, abſque hoc, that he made 
aup requeſt befoze o2 after within ſix years befoze the Acton 
brought. Vide 7 Rep. Maunds Caſe, at Ed. 3. 42. vid. Bro. 
Traverſe 69. 15 Ed.4.23; Bro. Traverſe 165. 39 H.6. 45. 2 Ed. 
4. 16. Bro. Pleadings 9. beſides, the Iſſue is repugnant to the 
Declaration, as Hath been ſaid, and is therefoze void; 

The gd. Exception was to the Verdict, which alf6 is repug- 
nant ta the Declaration, Vid. 9 H. 6. 37. fo2 the Declaration 
ſays the Defendant was ſ#pius requiſitus by the Plaintiff, and 
the Verdict laps, That he never was requeſted by him at all. 
Vid. 33 H. 6. 30, 31. In Erro2 in Maintenance, a Uerdic con- 
trary to the Kecopd of the Declaration, void; fo if contrary 
to the Confeſſion of the Party, 7 Ed. 4. 31. and Judgment 
muſt be given upon the whole Recozd, as in 8 Rep. Bonhams 
Caſe, and Turnors Caſe. | ; 

The 4th. Exception was ſda want of Notice. Notice ought ta 
haue been given to the Defendant of the Bony paid to Stret- 
ton, becauſe he is a Stranger to the whole matter. Vid. Hob. 
Rep. 51, 68. and concluded pro Defendente. 

Hardres pro Quer. Four Erceptions have been taken in 
Arreſt of Judgment by the Councel of the other fide ; but Y 
conceive that none of them are ſufficient to arreſt it. 

As 02 the firſt, which is to the Declaration, J agree to the 
Rule that has been laid down concerning when a ſpecial Re- 
ent; and J agree that in this Caſe there ought to be a ſpe- 
cial Requeſt laid, and that licet fepius requiſitus is not (uffict- 
ent, that being only the courſe and fozm of Pfeading, and 
not traberſable, Plow. Com. 129. h in Buckleys Cafe. But 
nom in our Cale the Plaintiff does not infſt, as the ground 
of his Action, upon anp requeſt made by the Teſtatoꝛ, but up- 
on the requeſt made by himſelf, which is pꝛetilely allevged ta 
habe been made the 22th of Nov. 7 Car. 1. and that requeſt 
is the ground of the Phintifs action. The Teffators requeſt- 
ing is put down only fo; fozm, and is no part of the ground 
of the Action; ſo that this Requeſt made by the Plaintiff is 
enough toz hun, nog does any other cauſe of Action „ 

the 
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the Caſs, And though the Declaration would be defective, if 


the Action were to be grounded upon a Requeſt ſuppoſed ta 


have been made by the Teſfatoz, pet it is full and particular 


as to the Requeſt made by himſelf, and that's ſufficient, which 
anſwers the Dbjcction made on the other ſide. Ia Man de⸗ 
clare in an Action upon the Caſe upon a Promiſe to pay 
Coſts of Suit, in which Caſe Notice is requiſite, and having 
laid the Pꝛomiſe and what Coffs were recovered, ſays that the 
Defendant- præmiſſorum non ignarus ( which is not a ſufficient 
allegation) did not perfoꝝn it, although the Defendant upon 
ſuch a day had Notice, and lay ft pꝛeciſeip, the Declaration 
is good by teaſon of the Notice being ſpectally expꝛeſt in the 
following wozos, though the konner wozds of themleides would 
not have been ſufficient. So here, though the licet ſæpius requiſi- 
tus be not ſufficient, yet the (pectal Bequeſt alledged afterwards 
fs ; and upon that this Action is groundey, EN + 

The ſecond Exception was taken to the Iſſue. Jagree the 
Caſes cited to pꝛove that when the day is made parcel of the 
Ive, and is not material, the Jſue is naught 3 and that it is 
good cauſe of Demurrer”; though this is not (0 clear by the 
ancient Books, Vid. 19 H 6.9. 21 H. 6. 39. But in this Caſe of 
ours, the Traverſe does not compꝛehend the day: e ſap 
only that the Ceſtatoꝛ did not requeſt the Monp, as the De- 
fendant has alledged: Jn this Traverſe there is not a wo of 
the Day; but only tis ſaid, as the Defentlant has alledged, 
which goes only to the ſubſtantial, and not to the circumſtantial 
part of the Plea, Vid. 19 H. 6. 7s 5 H. 5. 1. 39 E. 3. 1. Jt 
is a common Caſe, that if a Man in an Action of Treſpaſs 
oz an Action upon the Caſe upon a Pꝛomiſe, plead non culp. 
oꝛ non aſſumpſit modo & forma, that this does not compeheny 
02 extend to the day alledged, and therefoze the Treſpaſs o2 
the Promiſe map be found to hade been made at anꝝ other time; 


but it compehends only the ſubftantfalpart of the Plea, Vid. 


found, it Cifficeth; pet that is no! 
modo & forma, Vid. Long?” Quinto fol. 567 In" eſpaſs. 
R. 2. Paſch. 1 Car, Ent. Hill. 2 1 Jae. Rot. 92. 
Norwich againſt Cornwallis. In Debt upon 
bearing date 30 Novemb. 20 Jac. conditioned 
liberat on the 28th of April 21 Jae. after 


2 we nl ae. g 
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ter obligari modo & forma prout &c. This was held naught 
becauſe the wozds modo & forma went only to the date, which 
was no material oz ſubſtantial thing; and the woꝛds modo & 
forma do not compꝛehend any circumſtanttal part. 

And if the Law be ſo, then this Dbjection vaniſhes ; foz modo 
& forma and as the Defendant has alledged are all one, and 
therefoze theſe woꝛds ſhall not extend to compꝛehend the day, but 
the requeſt, which is the ſubſtance ol the Plea: And as in thoſe 
Caſes of modo & forma the Jury may find the Requeſt at 
another day; ſo in this Caſe, ſince the wozds as the Defen- 
dant has alledged refer to no moze than modo & forma does, 
they do not comprehend the day neither; lo that the Jſſue here 
is well taken and could not be bettered. 

But admitting the day to be compaiſed, pet being after 
Verdict it is aided by the Statutes of Jeofails, as appears by 
theſe Caſes, Vid. 5 Rep. Nichol's Caſe 43. Hob. Rep. Keble 
and Osbaſton. Ibid. Napper verſus 1 and George. Ibid. 
Wood contra Buden. Paſch. 41 Eliz. C. B. Johnſon verſus Clerk. 
In Debt upon an Obligation the Defendant pleaded the 
Statute of Uſury, and that the Plaintiff corrupte aggreeavit & 
recepit &c. and Iſſue was taken hereupon, and found fo2 the 
Plaintiff, and aided, though the matter of the Iſſue were 
Double, becauſe there was an Iflue, though moze was in it 
than needed, and part ok it took in an immaterial thing. 
Otherwiſe it is, when there is no Jſſue at all, there a Ger⸗ 
dic does not mend the matter, Hob. Jennings contra Lee, In 
Battery the Defendant juſtified, the Plaintiff replied de in- 
juria ſua propria, without ſaying abſque tali cauſa ; this wag 
found fo2 the Plaintiff, but not aided, becauſe no Iſſue at 
all, being taken upon two affirmatives, Hob. Tasker and Sal- 
ters Caſe in Treſpaſs d' Aſſ. The Defendant juſtifies by rea- 
ſon of the Plaintiffs coming upon his ground: The Plain⸗ 
tiff replyed, that he was a Coppholder of the Mannoz, and 
that the Low had fo2 himſelf and his Tenants of the Plain- 
tiffs piece, a Map over the Defendant's piece, and Iſſue was 
taken thereupon, and found -fo2 the Plaintiff and not aided, 


becauſe the Jfſie was impoſſible and ſo no Iſſue at all. But 


where the Iſſue is joined upon an affirmative and negative, 
though upon a thing that is not very material, pet it is 
alded after UGerdig; and ſo in our Caſe, if the Day were 


compꝛiled, pet there being a Ver dict found fo2 the Plaintiff, 
it is aided by the Statute of Jeoffails. 


The Caſe in 7 Co. Maunds Caſe; the where day of the demand 
was traverſed, does not come up to our Caſe ; ifo2 there was 
a Demurrer, but we are here after Verdict. -. 4 
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A ſecond Objection taken to the Iſſue hath been that it is 
repugnant ta the Declaration; fo in the Declaration the 
Plaintiff alledges that the Mony was not paid, licet ſæpius 
requiſitus by the Teſtator; and in his replication the Plain- 
tiff ſays that the Teſtator made no Requeſt, which is a con- 
tradidion. 

Reſp. This is no contradiction at all; fo2 the woꝛds licet 
ſæpius requiſitus are only woꝛds of foꝛm and meerly nuga- 
toy and (urpluſage 3 and are as if they had not bin in⸗ 
ſerted 3 and then what ts ſaid contrary to an immaterial and 
inſignificant part of the Count, will not amount to a con- 
tradicion, 10 Rep. Osborn's Caſe 130. Jn an Action upon the 
Caſe upon a Pꝛomiſe to deliver diverſa bona, viz, unum ful- 
chrum le&i, Anglice a Field-bedſtead with a Teſtern and Cur- 
tains of Say, which is moze than is in the Latin. Upon non 
aſſumpſit pleaded, and Jfſue found fo2 the Plaintiff, and en- 
tire damages given; all was held good, becauſe the reſt was 
only nugatozy and lurpluſage, and/ſignifies nothing, and 
damages ſhall not be ſuppoſed to be given foz what ſignifies 
nothing; 22 H. 6. 46. Jn Debt upon an Obligation to pertoꝛm 
an Award, if the Award be naught, it is as much as no award 
at all and needs not be perfozmed, 10 Rep, Osburn's Caſe, 
131.b. Plo. Com. 399. in the Earl of Leiceſter's Caſe. It a 
Cuſtom be confirmed by Act of Parliament, which is void in 
Law, the Confirmation ſignifies nothing, becauſe a void Cu- 
ſtom and no Cuſtom at all are both alike. -- 

So here the Allegation of a matter in Pleading, which ſig- 
nifies nothing, and is inſerted only as a fozm of Pleading, 
ſignifies nothing that the Court will take notice ok; and 
then any thing alledged afterwards that's contrary to it, will 
= make a real contradiction, (o as to _vitiate the Plea- 
ding. 

But admitting this to be a variance, pet not being mate- 
rial, it is aided after Verdict, Mich. 15 Car. in B. R. The O- 
riginal was in Treſpaſs of Aſſault and Battery; and counts 
that the Defendant ſtruck the Plaintiffs hozſe, — the 
Plaintiff fell 3 and this was held good, and no material va- 


riance. This cannot be material, becauſe licet ſæpius requi- 


ſitus is only matter of foꝛm. | 
The third Exception was to the Verdict fo2 being con 
Plaintiff bas admitted in his Declaration; 


to what 
this is anſwered already. _ * | | 

Che fourth Exception is fu want of Notice that the Mony 
was paid to Stretton. But Notice in this Caſe is not 
requiſite ; the en e that is: Non thauk a 


5 of þ 
— —_——— 


: — 


. 
4 
, F 
l 
f 
8 5 
N 1 
a 4 
;- 3 
* 
by 30 


—_— 
Ste +: 
* - 


„ 


— _ 


N — — — —— 


he — — 
3 — — — — ̃ä 
8 WT RES ——— OE ä — 2 
e ME” — Os 2 : . N 
- mar! — Re 8 — . — — 
2 — — on — — , —— © — we A * rg v4 ——— * 


PP pn voy — odor hw 


. 


- _ m4 ade. 4. AO P - WY WRINAS w YO SSRPTRE 4T 4» * = . 
n * ” — * No ny. — , * - — — — 4 2 rs * 
P — 5 jen ws.” — 8 5 p g 3 S 8 i 
| i 7 — 5 — . * „ — + ak . > : * 
—— —̃— 2 — 4 way — 0 G Da oe "hs Ne . Ar th Me 
—_—_— 2 wn age. , S ns 2 2 , 
— — — n yo 2 e 3 8 
. 4 . as 58 5 " : 4 
1 ASE * —— 1 — 
- n ” — - —— — — - = * * = _ * wo 
* 8 8 — — TT” * . 


r — 2 — 


Ter. Hill 165 5. in Scaccario. 


F OR na Ps. —_— 


erage 
; 


miles to pay back fo much Monp ag1. S. paid to l. D. and 
the Plaintiff avers ſo much Pony paid by I. S. to I. D. here 
needs no Notice. Fo? it is a general Rule that when the 
Matter does not lie mote pꝛoperiy in the Conuſance of one 
than of the other, no Notice is requiſite, 9 E. 4. Obligation 
conditioned to perfozm an Award, in Debt upon this Obliga⸗ 
tion Notice of the Award needs not be alledged, becauſe the 
Defendant may take notice of the Award as well as the Plain. 
tiff, Mich. 22 Car. B. R. Collet verſus Bayfield. Upon a Treaty 
of Marriage, a Pzomiſe is made to the Father of the Daugh- 
ter by the Father of the Son, to pay the Daughter 100 l. 
after the death of the Son, if ſhe ſurvive him; the Father of 
the Daughter dies, the Son dies, the Adminiſtratrix of the 
Daughter's Father bzought an Action upon this P2omiſe , 
any per Curiam Notice of the Death of the Son needs. not 
be given ta the Father of the Son, Page verſus Barnes, PAch. 
23 Car. B. R? Entr. Mich. 22 Car. R. 156. A Promiſe to pay 
ſo much Yony at the full age of an Jnfant; held that No- 
tice of his attaining his full age needs not be given, becauſe 
it is as notoztous to the one as the other: The like of the 
Marriage of I. S. | It 

Trin. 23 Car. B. R. Bear verſus Choldwich, In Debt upon 
an Obligation to pay ſo much Mony upon the Return of ſuch 
a Ship from Sea, Notice of the Return n&ds not be given. 
But where a thing lies moꝛe pzoperlp in the Conuſance of the 
Plaintiff than of the Defendant, there Notice ſhall be giben, as 
in the Cales that have been cited by the adverſe party, viz. 
to give the Platntiff ſo much foz a Commodity as any other 
had befoze that time given him fo2 the like; o2 to give fo much 
fog every Cloth the Plaintiff ſhould buy; o2 to pay the Plain- 
riff what damages he had ſuſtatned by a Battery; oz to pay 
the Plaintiffs Coſts of Suit. In theſe and many other like 
Cafes it has bien adjudged, that Notice muſt be gfven ; fo? 
theſe are ſuch things as lie moſt p2operly in Conuſance of the 
Blaineiff., But fo it is not in the Caſe at Bar: Fo? how 
ſhould he know how much a third perſon has paid ts a Sert- 
vener, better than the Defendant 2 CUheteloge Notice here ig 

Afterwards in Trin. Term this 
Howel pro Defendente and b 
new matter neged on either 


cation 


— 
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cation oꝛ Uerdic, That the Mods, as the Defendant has 
alledged, are but tantamount to modo & forma; that if the 
Day be part of the Iſſue, yet that an immaterial Iſſue ig afden 
after Verdict, if it be good in foun. That Notice needs not, 
becauſe the matter does not reſt in the Conaſance of the Plain- 
tiff moze than of the Defendant. And Judgment was given 
pro Quef. | 


Jo. Hunter the Elder and Younger Plaintiffs, and 
William Benniſon Defendant. 


N Debt upon an Obligation of 300 l. dated the 9th of May, (4) 
1653. The Plaintiff declared that the Defendant became 
bound to him, as afozeſaty, the Condition of the Bond be- 
ing, that if the Defendant and Thomas Benniſon their Heirs, 
8c. do pertoꝛm the Award, which William Kimp, William Leak, 
the ſaid Tho. Benniſon and Edward Wilſon with the UAmpi⸗ 
rage of William Weſt Eſq; ſhould make touching and con- 
cerning the Title of the Lands, Meſſuages, Barns and Te⸗ 
nements called Burrow's Cloſe, Holt and Stubbins, with the 
Appurtenances, and to give the Title to whom it belongs, 
and of all other Suits and Differences depending betwire 
the ſaid parties, 02 either of them, lo as the ſame be tendzed 
92 ready to be delivered in wziting under their Hands and 
Seals to them oz either of them at oz befoze to mozrow at 
12 of the Clock of the Day, that then, &cc. 
The Defendant pleaded nul award fait. | 
The Plaintiff replyed, that after the enſealing of the ſald 
Obligation and befoze the moꝛrow after, viz. on the ſame 9th 
of May, 1653. the (aid Arbitratozs and Umpire made an A- 
ward concerning the P2emiſes, as followeth, viz. | 
That Hunter the Elder upon the 2d dap of March then nert 
following ſhould pay to the ſaid Defendant William Benniſon 
7 l. 10s. fo2 every Acre of the Lands afozeſato, the Barn in- 
cluded, to be meaſured by an able Meaſurer in the pzeſence 
of the Atbitratozs and Umpire, oz ſome oz two of them, at- 
ter ſeven yards to the Poll, at the equal charge of both 
Parties, the ſaid payment to be made in the Church-Pozch 
of Greſſingham in that County: {pon payment whereof the 
ſaid William Benniſon, his Heirs oz Aﬀigns ſhould paſs, con- 
vey 02 ſurrender to the ſaid Tho. Hunter o2 his Heirs, oz ſuc 
as he ſhould appoint, all the ſaid Lands with warranty agani 
bim and his Heirs, and all _— under him; 02 2 
2 nt 


* 
r en 
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fault ot ſuch payment, the lald Tho. Hunter and his Heits ſhould 


ſeat and defiver a releaſe of all his claim to the ſaid Lands and 
every part thereof, and a general Releaſe foz all Actions, Sutts 
ard Demands- And that all Suits and Controverſies, and 
all Judgments, Erecutions and Condemnations had againſt 
any of the lald Parties, their Childzen, Servants and q- 
gents ſhould ceaſe and be no farther pzoſecuted, Then he 
lays fo2 Breach, 
That the ſald Award was tendered on the ſaid 9th of May 
arcowing to the Effect of the Condition, and avers an ad⸗ 
meaſurement made the ſald 2d dap of March, 1653. and the 
Lands upon the ſame contained 12 acres accoding to 7 yards 
to the Poll, and that 80 l. was due ta be paid, which the 
d Tho, Hunter the Elder tendzed -acccowdingly, which the 
Defendarit refuſed, and that the (aſd Tho. Hunter did re- 
A on to paſs a Surrender to him and his Peirs, which 
e re * ö 
The Defendant demurts and the Plaintifis ſoyned in Des 
murrer. | 


_ _ Hardres argued pro Defendente, Chat there was good Cauſe 


of Demurrer. 

I, . the Submiſſion is void. 

2. Becauſe the Award fg voto, 

x. There is no Submiſſion and then there can be no goon 
Award. To make a good Award there are five things re- 
fittifite, 4 Eliz. Dyer 216. b. 1. Matter of Controvetſie, 
2. A Subniifſion. 3. Parties to the Submiſſion. 4. Arbt- 
tratozs. And 5. Giving up the Award, Now here wants a 
Zubmiſſion ; Foz it appears by the Condition, that the De- 
endant and Tho. Benniſon are to petfozm the award of four, 
whereof the ſafy Thomas is one. So that Thommas Ben- 
niſon is both a Party ſubmitting and a Judge; he is one 
that muſt perkonn the award, and an Arbitratoz too; which 
is vold in Lam. Now it is a puncipal Challenge, if an 
Arbltratoz be one of the Jury, much lels muſt the ſame perſon 
be both Atbitrato2 and Party. 

2. The Condition is repugnant in it ſelf, viz. Chat the 
Arbitratozs together with ſuch a perſon being Umpire ſhould 
make an award; fo2 | is a contradiion that both the Ar⸗ 
bitratozs and the Umpire too ſhould make it: Foz an Um- 
pire is a Judge by himſelf, and cannot be an Arbicratoz, 
3. The Award is void. 1. Foz that the matter ſubmitted 
18 Title to Lands in particular, and that they ſhall give the 
ſame to whom they appertained 3 lo that the award is in the 
nature of a bargain and ſale betwixt the Parties; N — 

ng 
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being to pay ſo much Monp to the other 'fo2 every acre of 
Land 3 but the Title is not determined to whom the Lands 
vo appertain as it ought to be, and therefore its naught 5 
fox a matter ſubmitted in particulqe is not determined; 
und wherever a thing in particular ſubmitted, it mult be 
particularly determined one way 02 

8 Rep. 98. Baſpoles Caſe, a Rule is there laid down, that 
where the Submiſſion is ot tertain things in ſpecie, with a 
Clauſe ita quod the award be made of the ere 
thoſe particular Caſes muſt be determined, oz elſe the award 
is vold, Vid. 4 Eliz. Dyer 216. 

2. The award is naught, becauſe a matter not ſubmitted is 
awarded; viz. that the Lands ſhall be meaſured by others 
in their preſence, which is void in Law; foz they cannot, give 
thetr power to another. £ 
19 E. 4. 1. Tf Atbitratoꝛs award that the Defendant" ſhall 
ſecure the Payment of ſuch a ſumm to the / Plaintiff in ſuch 
manner as they ſhall adviſe, this is naught, becauſe after their 
award made they have no more to do. 

3. The award is that the admeaſurement thallbe at the equal 
charge of both Parties; ; which is vold, becauſe not within 
the Submiſſion. a 

Paſch. 23 Car. B. R. — Capel verſus Alten, Debt upon an 
Obligation to perfomm an award; the award was that the 
Defendant ſhould pay to the Plaintiff 7 l. and that the Plaintiff 


ſhould pay koꝛ waiting the award, and beld to be void fo that 


reaſon. 

Trin. 1650. Entr. Hill. 1649. Rot. 673˙B58 Hale contra Maſſy. 
Debt upon an Obligation to perkoꝛm an award; the award 
was that the Defendant ſhould, pay fo much Mony to the 
Plaintiff, and that both Parties ſhould-pay the Expences due 
to the Houſe, where the award was made; and the award was 
therefoze heln to be void. By the ſame reaſon here, where 
they have awarded that both Parties ſhall be at the Charge ol 
the admeaſurement; 

4. The award is naught becauſe it is not Definitive, but con- 
ditiongl, viz. That the Plaintiff ſhall pay &c. oz in default 
thereof, that the Plaintiff ſhall 9 &c. all his Right. 
Fo2 an award is a judicial Att,” and ſuch As muſt be definitive 
and not conditional, Paſch. 13 Car. R. in Banc. Ob Loggins 
rontra Blagrave. Debt upon an 4 — to pertoꝛm an 
award, which was made, unleſs the party thewed cauſe to 
the contrary within 6 days, held to be no award. 

5 Rep. Samon's Caſe 77. b. awarded that the Defendant ſhould 
become bound in an Obligation to the Plaintifi without ring 
n 
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kauft ot ſuch payment, the ſald Tho. Hunter and his Heirs ſhould 
ſeaf and defiver a releaſe of all his claim to the ſaid Lands and 
ebety part thereof, and a general Releaſe fo2 all Actions, Sutts 
and Demands⸗ And that all Suits and Controverſies, and 
all Judgments, Erecutions and Condemnations had againſf 
any- of the lald Parties, their Childzen, Servants and A- 
gents ſhould ceaſe and be no farther pzoſecuted, Then he 
lays fo2 Breach, 

. That the ſain Award was tendered on the ſaid 9th of May 
accowing to the Effect of the Condition, and avers an ads 
meaſurement made the ſald 2d dap of March, 1653. and the 
Lands upon the ſame contained 12 acres accowding to 7 yards 
to the Poll, and that 80 I. was due ta be paid, which the 
uy Tho, Hunter the Elder tendzed -acccodingly, which the 
Defendant refliſed, and that the ſaid Tho. Hunter did re- 
. Jin to paſs a Surrender to him and his Heirs, which 
e refuſed, 

The Defeadant demutts and the Plaintiffs joyned in Des 
murrer. ** | 
Hardres atgued pro Defendente, That there was good Cauſe 
of Demurrer. 

1. Becauſe the Submiſſion is void. 

2. Becauſe the Award is void. 

1. There is no Submiſſion and then there can be no goon 
Award. To make a godd. Award there are five things re- 
quifite, 4 Eliz. Dyer 216. b. 1. Batter of Controverſie, 
2. A Subniſfſion. 3. les to the Submiſſion, 4. Arbt- 
tratoꝛs. And 5. Giving up the Award, Now here wants a 
Submiſſion ; Foz it appears by the Condition, that the De- 
fendant and Tho. Benniſon are to petfozm the award of four, 
whereof the laid Thomas is one. So that Thommas Ben- 
niſon is both a Party ſubmitting and a Judge; he is one 
that muſt perfodm the award, and att Arbitratoz too ; which 
is vold in Lam. Now it is a pancipal Challenge, if an 
Arbitrato2 be one of the Jury, much lels muſt the ſame perſon 
be both Arbitratoꝛ and Party. | i 

2. The Condition is repugnant in it ſelf, viz. That, the 
Arbitratozs together with ſuch a perſon being Umpire ſhould 
make an award; fo2 it is a contradiicfion that both the ar- 
bitrato2s and the Umpire too ſhould make it: Foz an Um- 
pire is a Judge by himſelf, and cannot be an Arbicratoz, 
3. The Award is void. 1. Fo2 that the matter ſubmitted 
48 Title to Lands in particular, and that they ſhall give the 
ſatne to whom they appertained ; lo that the award is in the 
nature of a bargain and ſale betwixt the Parties; * — 
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being to pay ſo much Monp to the other 'fo2 every acre of 
Land 3 but the Title is not determined to whom the Lands 
vo appertain as it ought to be, and therefoze its" naught ; 
fox a matter ſubmitted in particular is not determined ; 
und wherever a thing in particular ſubmitted, t muſt be 
particularly determined one way oꝛ 

8 Rep. 98. Baſpoles Caſe, à Rule is there laid down, that 


where the Submiſſion is of tertain things in ſpecie, ts a 


Clauſe ita quod the award be made of the ere 
thoſe particular Caſes muſt be determined, oz elſe the award 
is void, Vid. 4 Eliz. Dyer 216. 

2. The award is naught, becauſe a matter not ſubmitted is 
awarded; viz. that the Lands ſhall be meaſured by others 
in their peſence, which is votd in Law; ko they cant give 
their power to another. 5 
19 E. 4. 1. It Atbitratoꝛs awatd that the Deſendant ſhall 
ſecure the Payment of ſuch a ſumm to the Plaintiff in ſuch 
manner as they ſhall adviſe, this is naught, becauſe after their 
award made they have no moe to do. 

3. The award is that the avmeaſurement hall be at the equal 
charge of both Parties; ; which is 'void, becauſe not within 
the Submiſſion. 

- Paſch. 23 Car. B. R. tp. Capel verſus Alten, Debt upon an 
Obligation to perfozm an award; the award was that the 
Defendant ſhould pay to the Plaintiff 7 l. and that the Plaintiff 


ſhould pay koꝛ waiting the award, and held to be'void koꝛ that 


reaſon. 

Trin. 1650. Entr. Hill. 1649. Rot. 673-B:S. Hale contra Maſly. 
Debt upon an Obligation to perfomm an award; the award 
was that the Defendant 'ſhould, pay fo much Mony to the 
Plaintiff, and that both Parties ſhould-pay the Expences due 
to the Houſe, where the award was made; and the award was 
therefoze held to be void. By the ſame reaſon here, where 
they have awarded that both Parties ſhall be at the Charge ol 
the admealurement. 

4. The award is many becauſe it is not definitive, but con- 
ditiongl, viz. That the Plaintiff ſhall pay &c. oz in default 
thereof, that the Plaintiff ſhall releaſe, &c. all bis Right. 
Fa an award is a judicial Att,” and ſuch Aas mutt be definitive 
and not conditional, Paſch. 13 Car. R. in Banc. Com. Loggins 
rontra Blagrave. Debt upon an Obligation to pertoꝛm an 
award, which was made, — the party ſhewed cauſe to 
the contrary within 6 days, held to be no award. | 

5 Rep. Samon's Caſe 77. b. awarded that the Defendant ſhould 
become bound in an Obligation to the Plaintif without ſaying 
n 
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in what ſum, and the award was held void fo2 the uncertainty: 
ere. nn 
1 The award is void, becauſe it concerns Strangers to the 
Submiſſion. It is that all Controverſies, Judgments and 
Condemnations againſt the Parties, their Children, Servants 
or Agents {hall ccaſe, Vid. - Samon's: Caſe afoze- cited. Trin. 5 
Car. B. R. -Humpbry and Ladd. Arbitrament that the Father 
and Son ſhould releaſe all their Right, whereas the Son was 
no party tu the Submiſſion, held to be void. 


Jones and Clerk. 


103 


Pon an Information fo; not garbling two and twenty 
Bags of Spice accozding to the Statute of 21 Jacob. 
whereby it became fozfeited, 8c. Not-guilty was pleaded, 
and a ſpectal Uervic found, viz. That the City of London made 
a Leaſe of the Office ok Garbler to Hatton fog 31 years, 
rendzing 400 1. per annum, the Leaſe to be void foꝛ Non-pay- 
ment, &c. and to be erecuted by him, his Deputies o2 Aſſigns; 
and that afterwards the Plaintiff obtained a latter Gꝛant and 
Leaſe from the City foz thꝛee years, the Nent of 400 l. not 
being paid, within which th years ſpace theſe Spices were 
garbled ; and they found the Statute ot 21 Jac.” that the Plain- 
tiff was poſſeſſed of the ſaid Office by vertue- of the ſan 
Gzant. And the queſtion was whether of the two had. bettet 
= to the Office and Execution thereof upon theſe two 

zants 7 | : | 

Atkins pro Quef. - The Plaintiff is found to be in poſſeſſion, 
and that is ſufficient to maintain this Infomation 3 and Poſ- 
ſeſſion is ſuppoſed to continue, if it be not avoided, Plo. Com. 
193. and preciſe Fozm is not required in ſpecial Uerdics, 
4 _ Fulwood's Caſe, 9 Rep. the Counteſs of Shrewsbury's 

alc, . 

Object. Such an Dice as this cannot be granted fo2 years, 
as in 9 Rep. Sit Geo. Reynel's Caſe concerning the Office of 
the Marſhalſea. | 51 401 1 
Reſp. This Office does no way concern the Adminiſtration 
of Juſtice, and it may be executed by a Servant 02 Depu- 
ty. And admitting that it be void; as a O2ant, pet it is a 

ood appointment of an Officer within-the Statute of 21 Jac. 
Vid. 4 & 5 Ph. & Mar. Dyer 152. b. 153. And then Hatton's 
Leaſe is avoidep by this ſecond appointment, Adjornatur, 
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Pe cited a Caſe betwirt Love and Jones in this Court 1652. 
which he ſatv was a Cale in point. | 

Serjeant Evers pro Defendente. 1. The Leaſe is not go, 
becauſe it is an Dffice of great truſt. 9 Rep. 50. concerning 
the Clerk ol the Market. But if it were granted fo2 Life oz 
at TUill, the inconvenience would not be ſo great. 5 Ed. 4. 
3. 11 Rep. Auditor Curles Caſe. 2. The City habe by the At 
of Parliament only power given them to appoint a Gar- 
bler, and therefoze a Leaſe of the Dlice void; if they do moze 
than the Act impowers them to do, its vod. Obj. It is found 
that they have power ta diſpoſe, Reſp. That finding it ig 
contrary to an Act of Parliament, and cherekoze it is void. Vid. 
9 Rep. The Counteſs of Shrewsburys Caſe. 3. It is not a gan 
appointment, becauſe the City intended to paſs an Jntereff; 
Vide 6 Rep. Sir Moyle Finches Caſe, Co. Lit. 301, 302. A Con; 
veyance ſhall not enure to a contrary end than it was deſigned 
foz. Vide 10 Rep. 57. Fa the finding of the Jury. 4. The 
Qerdic is, That the City having right to diſpoſe, &c. but the 
Jury do not find that they have a Right, 1 laſt. 227. which 
ought to have been moze certain. 5. They find that the De- 
fendant had notice of the Gzant made to the Plaintiff, but 
they do not ſay by whom-it was given. Vide 8 Rep. Fraunces 
Caſe, and-3 Rep. Pennants Caſe, No Foxfeiture without preciſe 

Windham pro. Defendente. A Grant cannot amount to a 
Licence. 2 Rep, Buckleys, Caſe, 11 Rep. 48. Obj. Hob. Rep. 
Colliſons Caſe, A bad Wil ſhall amount to an appointment, 
by 43 Eliz. Reſp. That had the help of an ad of Parlia- 


ment. But here it is found that the City has the diſpoſing 'of 


the Office, and pet they are not Officers themſelves, ſo that 
they cannot make an Alignment oz a Deputation of what 
they have not; no Man can grant what he has not. And here 
the ſecond Gzant was made upon a ſuppoſition, that the firſt 
was void foꝛ non-payment of the Rent reſerved, which can- 
not be, fo2 no Rent can be reſerved out of it; ſo that the ſe- 
cond Gꝛant is void. And all the Court took it, that the Ver- 
diet was good and cettain enough, and that it ſhould be taken 
by common intendment; and that the wozd having was a (uf- 
fictent affirmation, as well as the word licet, PIow. Com. 120. 
And a diſpoſing Power compꝛehends a Power to make a Leaſe ; 
and this Office may be granted fo pears: Nag was, this 
made a Queſtion in 9 Rep. but the ſeizing without 

kound: Hoꝛ is it an Office in which the Adminiſtration of 
Juſtice is concerned, but a Truſt which is demiſable, as the 
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Office of Aulnage, Priſage, 4c. ng is any attendante upon a 
Court requiſite. And it appears by the Statute of 21 Jac. 
that it is aſſignable : and Baron Nicholas Held that Sir George 
Reynold Caſe, Rep. 9. was not Lat; £02 by the lame tealon 
that it could not be granted fog pears, it was not grantable 
in Fee, fog there is the lame iriconventence; ' Plow. Com. 
Nevik Caſe, 9g Rep. Counteſs of Salops Caſe, 9 Ed. 4.40. And 
if it be not a good Leale, pet it may be a good Appointment. 
Vide Dr. Floyds Caſe, Hob. Rep. And every Gzant ſhall be 
taken moſt ſtrongly againſt che Gzanto; and ut res magi: 
valeat ; and 8 Rep. Foxleys Caſe, is no Law, as Baron Ni- 
cholas ſald it had been adjudged. 22 H. 6. A Gant by ont 
Jotntenant to the other Gall - amount to a Confirmation; 
And there is a diverſity where an Oiiite is granted to one on- 


Sir Thomas Walſingham eert Sir Henry Baker 
and the Attoriy General. 


Na Bil of Review to reverſe. a Decree made in the 
Exchequer-Chamber, the Caſe mas thus, viz. Sir Francis 
yat being ſelzen of the Mannoꝛ of Eaſt Peckham in Kent, in 
Tail, the Keverſion being in the Czown, ex dono Regis; any 
alſo of the Manne of Hunton in Kent, in Fee, 
Munmoꝛ of Peckham to one Moulton in fee, 
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was conveyed to the Anceftozs of the Plaintiff Walſingham, by 
the ſaid Moulton befoze that Attainder 3: and it was mich .con- 
teſted concerning the Plaintiffs Title to Hunton; and upon a 
Bill pꝛeferted by the Attorny General againſt the Plaintiff and 
Moulton, it was decreed, That the Defendant ſhauld be no 
farther ſued oꝛ moleſten ko the Pannoꝛ ot Hunton, fozaſmuch 
as the King had covenanted to ſecure Bakers Title to it; and 
to this Bill the Defendant demurs.. 1. Becauſe Moulton is not 
made a Party, who is: the pꝛincipal Party concerned in the 
Jntereſt, and is to have the benefit;thereof;;:: 2. Becauſe the 
Plaintiff has only an equitable Intereſt, by fozce of the Con- 
dition, in the Pannoꝛ of Hunton. And upon the debating of 
this Demurrer, it ſeemed; tothe Court that the Plamtiff was a 
p2oper Party to the Bill without Moulton, becauſe the Plaintiff 
is pars gravata, and. one againft whom the Decree was; and 
by this Bill the Plaintiff does not ſeek to recover any thing, 
but to be diſcharged only. Vid. 6 Rep. Ruddocks Caſe. And 
fo2 the 2d. Obj. An equitable Jntereſt is as available in a 
Court of Equity, as a legal Intereſt is at Common Law. Et 
Adjornatur. i | | 

Afterwards in Eaſter Term 1656. the Court held there was 
no cauſe of Demurrer, and it was over-ruled,. and the Partieg 
pꝛoceeded to the hearing of the Cauſe, and the Merits were 
ut ſupra, with this, That there was this farther G2ound fo2 
the Decree, viz. That it appeared to the Court, that Baker 
and his Anceſtoꝛs had been in poſſeſſion - 60 years, and that 
there were Fines and Non · claims after the Condition bꝛoken, 
and the Entry of Moulton, and therekoze the Court decreed 
as afozeſatd, | 
The Cauſe being opened and debated, the Plaintiffs Coun- 
cil urged, That there mas no Fraud oz Truſt in the Caſe, 
but matter of Freehold and Inheritance, which is pꝛoper fo2 a 
Tryal at Law, and not ' fo2 a Court of Equity, without a 
Tryal at Law, . eſpecially. in this Cauſe, wherein none of the 
Parties are: entituled ta the Priviledge of this Court, but 
only in reſpect of a Covenant with the King, to p2eſerve the 
King: Intereſt, who is a third Perſon; and there is no reaſon 
that a third Perſon ſhould fozecloſe a Remedy at Law betwirt 
two others, when this Covenant does not at all concern one 
of them; and ik there had been no ſuch Covenant, it would 
not be denied but that the Decree ought to be reverſed, 

Dn the other ſive it was urged, That this was a Court 
foꝛ the Kings Revenue, as well as a Court of Equity; and 
that it may and often does determine matters in Fait, _ 

the 
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the Court has a Jurildiction without a Crpal at Law, whete 
the Pꝛols are full, without doubt oz difficulty, as a Cuſtom 
fo2 Multure, Tithes, and Parcel o2 not Parcel; and there are 
many Preſidents in Court to this purpoſe : and they cited 
11 Rep. Nappers Caſe 13. a. fo two Preſidents in alike Caſe, 


the one.in Chancery, the other in this Court. And the Lord 


Huntingtons Caſe, Hob. Rep. Thep ſafd there were but two 
Gꝛounds to reverſe Decrees, the one fo? Batter appearing in 
the Body ol the Deeree, the other fo2 new Matter ariſing 
ſince ; but fo2 want of Proof no Decree can be reverſed, foz 

thats thing that reits in ſerinio Judicis, and does not appear 
of the Decree; and the Proofs aſter a Decree ate 


. e than the Uerdict of the Jury upon a 
Writ of Error; anv offered Preſidents tu this pur 
poſe, the Court ed to, Aivered ta the Council 
of other 7 viewed, Et ad; 

Afterwa 


in Trin. Term the Court delivered their Opiniorts. 

Baron Parker tas fo2 affirming the Decree, Baron Nicholas and 

the — Baron fo2 the Reverſal: of its and it was reverft ac- 
£02 5 

Baron Nicholas, No Equity appears in the Body ot the De- 

cree, and therefoze no Court of Equity can Decree it. The 

Earl of Worceſters Cafe, and Sir Moile Finchs Caſe, in Chancery, 


Mich. 41 and 42 Eliz. 4 Inſt. 85. Noz is there here any Equity 
in the Bill. 


Obj. It is a Court fo2 the Revenue. 

-- Reſp. So is the Latin Court, but that Court will be to 
little purpoſe, if all things ſhall be determined on the Engliſh 
ſide, 2. No Matters of Freehold are determinable in Equity. 
3. Matters pꝛoper foz the determination of the Common Law, 
are not determinable in Equity. 4. This Decree is à bjeach 
of Magna Charta, which enacts that Tryals ſhall be per pares, 
& per legem terræ. 

The _— that would enſue, ik this courſe ere 82 
are theſe. 1. Tryals by Jury would be ouſted, 
can have better coobrance of. 1 Fait, Vein 6: 
cineto than the Court, and judge better of the credibility 
of the Witneſſes, &c. and of 1 and Attaint would 
be put out of dans. 3. At Law if a Ban Ak Bo, 


have an Adiion of a higher nature, which he cannot have here, 
if he be once barred, 


Obj. Matters of Freehold have been determined here. 
Reſp. That is againſt the Caſe of Sir Moyle Finches Caſe 
above cited, and many Bills have fo2 8 cauſe bern dim, 


1 
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John Hayes and others Plaintiffs, verſus Edward 
Harding and others Defendants, by Engliſh Bill, 


The Caſe. 


T* "Þ E Kiog by Letters Patents bearing date the 22th of (1 
May A Benin a and refonning wo 
of in the Trade ot Soap-making, and the better Go- 
dernment ok that Trade, did odain there ſhould be in England 
and Wales, one Society o Body Cozponate of kers, 
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pears to the contrarp, it was in being when 


in the Act: and conſequently a By-Law 92 to reſtraiy 
ſuch as have not ſervep. 


this Patent, then 


not contrary to Law, 02 


It is urged fo2 the Defendants, That Soap-making is not a 
Trade within the Act of 5 Eliz. cap. 4. But J conceive that it 
is within that Statute, ko; it is an Ack and Manual Occupa- 
tion, and requires great skill and labour; and the 5th of Eliz. 
is a beneficial Law made pro bono publico, and therefoze muſt 
have a liberal and favourable conffrudion fo2 the advancement 
of Knowledge and Experience in all Arts and Pyſteries, and 
Manual Occupations, fo2 without that the Common wealth 
cannot be well ſerved ; and this Law has ever been expounded 
in a large and beneficial Senſe, - Paſch. 13 Car. in B. R. Apples 
toft verſus Sturton, An Action of Debt was brought againſt a 
Tagger of Points, to uſing that Trade, not having ſervev, 
&c. which is a Trade of low and mean Concernment, to 
which he pleaded the Cuſtom of London, That a Man who 
had ſerved an Apprenticeſhip to one Trade, might exerciſe any 
other; and the Cuſtom found againſt him, and Judgment 
given againſt him accoꝛdingly in Mich. 14 Car. 

Mich. 22 Car. Johnſon verſus Wilnerford, Jn an Infomation 
upon 5 Eliz. cap. 4. againſt a Dꝛaper in Norwich fot uſing 
that Trade, not having been an Apprentice, &c. Jt was ad; 
judged that he was within that Statute, within the wozd My+ 
ſtery, which is a large and extenſive wowd 3 but the Informa- 
tion was quaſht, becauſe it was not aberred that he did not uſe 
the (ame Trade at the time when the was made. 
Paſch. 22 Car. Huttons Caſe, Foz exerciſing the Trade of 
bafting Anives in Vork, not having ſerved as an Apprentice; 
&c. In an Jnfounation fo2 11 Months, one Yonth was 
found, but nothing ſafd ol the reſt of-the time; and the Court 
doubted what ſhould be done in that Cale, whether a new 
Tryal 02 a Repleader. 

In our Caſe Soap- making is an "Ant, a Myſtery, A Manus 


Occupation, and of ſo long continuance, that : ought ay 
tute was 


e named 


made, and is as neceſſary-a Trade as others 


2 "Se. f ming itz ln 


a god By- Law, and 


But it not to be 1 Seatute, but that 
it is a new- invented Payulacure 3 7 —.— 


when it was firſt invented. Jf 1 — 
tha it. ben been granted e 
lt might. have we w9twithſtanding 


02 to the firſt Inventoys: 


Ter. Paſch, 1656. 1n Scaccario. 


— — ——— — 
— — — rn 


But watving all this, J conceive this Patent not to be 
within the ſaid Act againſt Monopolies. » 

J know very well that common and vulgar Judgments run 
high againſt all ſuch Patents, and condemn them befoze- they 
underſtand them, as being contrarp to the Liberty -of the: 
Subject, and the freedom 'of Trade; but they that conſider 
them better, are not ſo haſty and rach in their Cenſurest 
Fo2 certainly upon a ſerious conſideration all ſuch Patents 
and By-Laws as tend moſt to the well regulating and ozder⸗ 
ing of Trades, and the better management of them, ſo that 
the benefit-of them may be derived to the greater part of the 
People, though with a prejudice to ſome particular Perſons; 
have always been allowed by the Law; but Patents which 
tend ta the engroſſing of Trade, Berchandize and Manu⸗ 
kacture, tho of never ſo ſmall value, into one oz a fem Hands 
only, have always been held unreaſonable and unwarrantable; 
and therefoze J agree to che Caſe in 11 Rep. of Monopolies, 
That a Gꝛant ot the ſole making of playing Cards tu one Man, 
was a void Gꝛant, becanſe injurious to the Publick; in regard 
ſuch a Gꝛantee might ſet what P2izes he would upon them: 
But our Cale is quite another thing; fo2 here is an [ncorpoga- 
tion conſiſting of many Perſons uſing this Trade, and there 
is liberty given to all others to be admitted, if they have 
ſerved their Appꝛenticeſhips; and tho they have not, yet with 
the Corporations leave they may be admitted; and this diffe- 
rence is grounded upon many Authoities; 

2 Ed. 3. 8. Jo. de Bretaignes Cafe, The King granted that 
all Ships that ſhould come to ſuch a Haven, ſhould: unlade at 
ſuch a plate only, fo2 the better anſwering to the King's Duty of 
Cuſtom. This was adjudged a god Patent, and yet the Merchant 
is under a ſtria injunction which may be pꝛejudicial to him. 
A2 Grant lately made to incozpozate Coachmen, and that 
none ſhould duve a Coach without Licence, held good. 

Hill. 43 Eliz. in B. R. Tailor verſus Brown, Entr. Hill. 4 1 El. 

Rot. 450. The King granted to the Corporation of Weavers in 
London, that none ſhoutg intermeddle in their Trade, unleſs he 
were of their Fraternity ;; the Gzant was held to be good, there 
being a Rent reſerved upon it: But becauſe the Plaintiff could 
not pꝛove that the Detendant had intermedlen; {Judgment 
was given againſt the Plaintiff. 
Mich. 43 and 42 Eliz, in B. R. Hawkeshead and Ward, The 
King granted to the City of London, Chat all Perſons bzinging 
into London ſalabie Commodities, ſhould pay ſo much fo2 Tolt 3 
this was held to be a good Gant 3 and yet generally ſpeaking, 
it may ſeem to be againſt the Liberty of the Subject. 
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of TUine ; in which Caſe it was urged, that the Duty ought 
to be paid as well as if there had been ten Tuns 3 tog otherwiſe 
the King may eaſily be defrauded of his Duty, fo2 Merchants 
will impozt but ſuch quantities in every Ueflel on purpoſe tg 
defraud the King; ſs that it is fraud apparent. And upon 
Bill and Anſwer (the Defendant in his- Anſwer denying the 
Fraud) without any p2wf, upon ſhewing of Prefidens, fc. 11 
Maij, 5 Car. Sir William Waller and others againſt Derricke, 
fol. 292. and Paſch. 6 Car. fol. 314. and Mich. 9 Jac. fol. 220. 
Sir Thomas Waller ver ſus Poole, and 16 Jan. 13 Jac. Single- 
ton and Gamon, and 28 Jun. 9 Car. Sir William Waller contra 
Atkins, Jn the Books of Decrees in this Court, (by which it 
appeared that the Court had declared ſuch Jmpoztations ap» 
parent Fraud, without pꝛoot; and declared again them, and 
gave notice accodingly to all Merchants in all Pozts of 
England) and alſo upon the view of an ancient Account in 
Mich. 16 Ed. 3. in this Court of Miſage taken upon the Jm- 
pottation of nine Tuns only in a Ship called the Trinity of 
London; the Court declared this to be Fraud apparent, and 
decreed Pulage to be paid; but if under nine Tuns be im⸗ 
pozted, no Pailage is due, as was agreed by the Court, 


Hancocke verſus Price. 


N Ejectment fo2 3000 Acres of Waſte : Inter alia, after a 
Uerdia foz the Plaincift, it was moved in Arreſt of Judg- 
ment, that an Ejectment does not lie of Waſte fo2 the uncer⸗ 
tainty what it means; y 
Baldwin pro Quer. There is a diverſity betwixt a Precipe, 
in which the Demand muſt be certain, and an Ejectment, 
which lies de Pomario, de Cottagio, &c. of which a _—_ doth 
not lie, 10 Jac. Rethoricke any Chappels Caſe 3 ſu de por- 
tione Decimarum, Price and Wood, Hill. 5 Car. Rot. 181. 
in B. R. ſo of aCole-mine, 5 Jac. B. Cumming and Kinuning 3 
fo of a Boillary of Salt. Mich. 36 and 37 Eliz. and Palmer and 
Umphries Caſe, Ejectmetit de pecia terræ, Judgment in that 
Caſe was reverſed in the Exchequer- Chamber; but if it had 
been de pecia terræ containing fo many Acres, it had been well 
enough; ſo Ejectment of a Cloſe of Land containing fo many 
Acres good, 6 Jac. | 
Shaftoe on the ſame ſide. 1. The Law takes notice what 
Waſte Gꝛound is. Vide the Statute of Merton, cap. 4. which 
ſpeaks de Vaſtis, Boſcis & paſturis, Vide 2 Ed. 6. the Statute 
of Tithes, Ejectment lies de Cubiculo, Mich, 30 and 31 Eliz. 
FI 


Brandon: 


(3) 


- 5 —— 


| Ter Paſch. 1656: in Scaccario. 


Brandons Caſe, And there Wray Chief Juſtice cited a Judg- 
ment in 29 Eliz. where Ejectione Firmz was bzought de 
quadam fabriea, and good; and in 21 Jac. de terra montana, 
00d. 

: Finch pro Defendente. A conventent deſcription and cer- 
tainty is requiſite; as de donio has been held ill fo2 the un: 
certainty, 22 Jac. Banc. R. ent. Warren and Walker, de terra 
montana is naught 3 and fo2 that cauſe upon a TUrit of 
Erroz out of Ireland, a Judgment has been reverſed, 18 Jac: 
in Banco Regis, Stafford and Mackdonnels Caſe, upon conference 
betwirt the Judges, Vide 16 Ed. 2. Warr. Chart. that Eject- 
ment lies not de paſtura 2 So here the woꝛd Waſte is uncer- 
tain, -and may comprehend Land of any quality, and the 
Sheriff will be at a lols what Land to deliver; and of that 
Opinion was the Court; and afterwards the Plaintiff re- 
_ the Waſte and Damages, and took Judgment of the 
r ue. 8 8 


Protector verſus Cutterel. 


on John Lewis was outlawed at the Suit of Whitmore; 
the Outlawry was certified here; and upon an Inquiſi⸗ 
tion a Leaſe was found of 60 years, if ſuch a one ſhould ſa 
long live. Cutterel hereupon appeared as Terre-tenant, and 
demurr'd to the Inquiſition, and there was a Joinder in De- 
murrer. * 

Tucke pro Defendente. 1. Except. Becauſe the Writ up- 
on which the RE was taken, recites the Dutlawzp 
- have been in 18 Car. and does not ſay of the Reign of the 

ing. 30 b 430 é 

2. Except. The Inquiſition has found a Leaſe at the time 
of the Outlawry, but not at the time of the Inquiſition, which 
ought to have been done, Vide 21H. 7.32. 7 H. 7. 3. 

3. Except. The beginning and end ol the Term are not 
found, which ought to be: An Jnquiſition ought to be ag 
certain as an Indiament 02 Declaration, Vide 5 Rep. 120. b. 
3 H. 7. 11, 12. Plow. Com. 202. Co.;Inſt- 303. As this In- 
quiſition is found, the Party grieved can have no remedy, 
becauſe here is no certainty that he can plead to, to avoid 
it. Vide 4 Rep. Palmers Caſe, the ſame Point. * 

4. Except. If ſuch a one ſo long live, and the life of the 
ar —u/ que vie ig averr'd indeed, but no place, 6 Rep. 47. and 
8 Ed. 4. 27. rs] 

Obj. There is here no Tenant befoze the Court, foz Cue» 
terel does not make himſelf a Title, Vide Stamf. Prerog. 63, 
64, 65s 37 Aſſ. 10. Reſp. 
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Reſp. N he tere to plead, he ought ta make himſelf a a 
Title; but this Inquiſition is ſuch as he is not obliged to 


plead to, Vide 74£di4,;16/17, 2. „ {6 
But the Court was informed that the Defendant was dead, 
as in truth he was, and no moze was done in it. 


The Protector againſt Cory & al. 


* 


ſuch, 
Fee ot two Ma T. 
Names, and their value, and in 
Occupation. Cory bers appeared as Ter tenants, an 
demurred ; Joinder in Demurrer. * K ᷓ 20 
Hardres pro Defendentibus. The Inquiſition is uncert 

becauſe it fs not found hom much ol thele Pieces 
arable, and how much paſture, which ought to have been 
found, that the Terre; tenants map know what in particulat 
they are to have back out ot the Kings hands. 11 Rep. 55. 
Savils Caſe. 11 Rep. 25. b. Harpurs ; de decimis, fll, De- 
tinue of a Box with Charters, ill without ſhewing their number 
and nature, becauſe the thing it felf is to be recovered; other- 
wiſe in Treſpaſs, Hill. 2 Car. Ent. P. 2. Car. Rot. 361. Holmes 
.verſ. Wingreve, De Crofto terræ naught in Ejectment, / other: 
wiſe in an Aſſire, becauſe of the View. Tr. 23 Car. B. R. Brown 
and Webſter. Do Repl. pro cent. ovibus vervecibus & matricibus, 
without chewing how many there were of each, naught. Mich. 
22 Car. B. R. Moor and Clipſams Caſe. And juſtice Roll there 
cited a Caſe in 15 Car. in Eje&ment fo 40 Acres of Land, 
Meadow and Paſture held naught 3 ſo here in the Caſe at Bar. 
The Marſhes are {ikewtiſe-uncertainly found; fo2 the c 
of Acres is omitted: but the Court held the Inquiſition well 
and certain enough taz the Marſbesz and. that an Inquiſition 
might be avotded in part, and be good fo2 the remnant, as here 


—— — Galues are found ; otherwiſe if- the value of: the 


had been entirely kounn, and Judgment was given accozd- 
ingly. The Court likewiſe held that here was a good Terre-te- 
nant, tho it was only found that the Land was in his Occupa- 
tion, and that they might join in Demurter, tha their Occupa⸗ 
tions were ſeveral. | | 


J 2 2 1 


De Termino Sanctæ Trinitatis Anno 
Domini 1656. In Scaccario. 


Swan and his Wife againſt Porter. 


(50 Ter Plaintiffs pyeterred a Bill againſt the Defendant 
partly in their own Right, and «lledged themſelves to 

be Debtors and Accountants, and partly as Admintitrat 
the TUaives Mother, but did not alledge to be a Debtor and 
Accountant. The Defendant pleaded Dutlamy in the Baron 


The Outlawry ſo fat forth as it cott- 


fn 23 Car. 


William Preſton againſs Thomas Mercer. 


N Treſpab, vi & armis, &c. the Plaintiff veclares that the 
Defendant goth of Sept. 1653. and ners times fince 


of Octob. 1653. and divers times | 
and arms, filth and ſtinking water, being 


of the Defendant's IÞouſe, near adjoyning to the 
Plaintiff 


— ͤ «VN e 
— 


Ter. Trin. 1656.1 in Scaccario. 


61 


ä — 
ce alls o ain- 
ua per ſunk-ints the Plaintiffs Cellar and Hotile of Dffice 


Hardres moved foz the Defendant in Arreſt of Judgment. 
Becauſe the place of laying and putting the ffith is omitted; 
is there any place alledged where the ſtinking Mater was 
to tum ; fo2 it does not appear where the Defendant's 
. Now this ſtinking Mater is the — — 
e Caſe, and the cauſe of all the Plaintiffs damage; and 


27755 


therelme a- place where 8c. ought to habe bien alledged; as 
in 6 Rep 47. Lieu del Aſſets, 4 Car. .. .. . verſus Haggens, Jit 
Debt fo2 Rent upon a Leaſe made in St. Mary le | 7 
don of au Þouſe, the place where the Houſe food 


and foꝛ that cauſe Judgment was arreffed after 
the „Vid. Hob. Rep. 113. a. 121. a. 7 
2. The Action Action of T 
mis, whereas the Plaintiff ought to have 
uporl 1 rhe Caſe 3 foi Treſpaſs lies not in this Caſe, 
reſpaſs in his ow a G7ound vi & ar- 


whereby another Mans ground comes to be overflown, Action 
upon the Caſe lies ab not an Action of Treſpaß, 7 R. 2. Act 
ſur le Caſe; 36. And Paſch. 12 Car. B. R. Eatr: Hill. 11 Car. 
Rot. 427. Forber verſus Hayes. Action fur le Caſe, aquz- 
ductum fregit, & e. lies well, unleſs it appear it was 
— 4 own Soyl, and then Treſpaſs, &c. S0 


— pro Quer. The Omiſſion of the plate is not inatt- 
rial. It ſhall be taken mos the ſame feb hg 


. 
their 
in 


als is proper {tn 


Auw for the 4 
Caſe, S 
Walls, 


Hardres. The 


feverat 
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The Court ſeem d to be of Opinion againſt the Plaintiff; 
but adviſed the Parties to agree it; and ſo it was: referred 
to Arbitrement. But the Reference moving ineffectual ; the 
Court gave Judgment at laſt pro Querente, -after- great wa- 
bering in Opinion and Arguings pro & con. AQ." 


The Protector againſt Sir Thomas Aſhfield. 


JR Thomas Aſhfield being ſequeſtred fo; Recufancy; and 

two parts of his Lands in Buckinghamſhire ſeized 3 In 
Eaſter-Term [aſt he came in and pleaded that [the Poſſeſſion of 
the two parts ought to be no longer detained from him; fo2 
that he ſaith, that he is no Recuſant, but. is conformable ta 
the Refo2med Religion and Doctrin thereof pꝛokeſſed in England 
accozding to the Laws in ſuch Caſes made and p2ovidedz and 
that he never refuſed to take the Oath of Abjuration ſpecified 
in the Ordinance made the 1th day of Aug. 1643. and fo? poof 
of ſuch his Conformity, that on the 22d dap of Septemb. 1655. 
he took the ſaid Oath accoꝛding to tye ſatd Ordinance, as by 
Certificate and Dath appears; and that he hath frequented 
the publick TMoꝛchip of God in the publick places thereof, and 
been preſent at the publick Oꝛdinances of Pꝛayers and Preaching 
there, as by Affidavit made appeareth, All which he is ready 
to averr, and thereupon pays to be diſcharged of the ſaid Se- 
queſtration, and reſtoꝛed to his poſſefſion of the Premiſes. 

CWlhereupon the Attorny General craved advice of the Court. 
And the doubt was, Whether 02 no Conformity by a Recuſant 
Convict were now a diſcharge ? Fo2 that the Statute gf 1 Jac. 
c. 4. directs that ſuch Conformity be regiſtred and certified to 
the Biſhop ; and Biſhops are now taken out of the way. 
Hardres pro Aſhfield. The Act gives two parts to the 
King till Conformity, by one clauſe ; and by another clauſe 
this Conformity muſt appear by the Biſhop's Certificate. But 
though Biſhops and all Powers and Authozittes committed to 
them, be taken atvay, whereby this clauſe concerning the Cer- 
tificate is in a manner abꝛogated, yet the Recuſant's power 
of Conforming is not taken away 3 and then it is now to be 
taken as if it had bien enacted, that the party ſhoutd fonkeit 
two thirds till Conformity, and that no p2oviſion had been 
made how his Conformity ſhould appear. Jn which Caſe Con- 
formity muſt be tryed by the Common-Law, and not by Certi- 
ficate : F0} ,whereever a Statute-Law gives oz pꝛobldes any 
thing, the Common-Law ſupplies all neceſſary Remedies and 
Requiſites. 2 | 5 
he 
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The Statute of 2 E. 6. of Tythes, gives treble damages, 
but does not mention how, no2 in what Court they ſhall be re- 
covered: Jn which Caſe the Law ſupplies it; viz. by Action 

at Common-Law and a Tryal by Jury, as appears Co. Magn. 
Chart. upon this Statute. 

7 E. 6. Dyer 83. a. By the Statute of 32 H. 8. Tythes are 
made a Lay-Fee. Nom by Expoſition upon this Statute they 
ſhall be demanded, tryed and recovered as Lay Fes. So here 
the Statute allows of a Conformity to be a diſcharge 3 but does 
not pzovide how this Conformity ſhall be moved. Thy, the 
Common-Law ſhall ſupply that. 

2. The Common-Law fs themoſt ancient, general and funda- 
mental Law of the Land. And the Paiviledges of the Church. 
deribe themſelves only from the Jndulgence and Favour of 
Princes 3 and they had no foundation in the ancient Common- 
Law, ex. gra. Sanctuary, and ſome particular Tryals, that are 
left to them. And although the Paiviledges of the Church 
are confirmed by divers Acts of Parliament, that hinders not 
but that there was an ancient Common-Law, tn which they 
had no bottom. 

9 H, 7.2. Profeſſion of Religion is triable by the Biſhop's 
Certificate; pet if the time of a perſons becoming p2ofeſt come 
in queſtion, that is to be tryed by the Common-Law. « 

45 E. 3. 18. 50 E. 3. 19. So general Baſtardy 02 unques ac- 
couple en loyal matrimony is tryable by the Biſhop's Certificate. 
But ſpecial Baſtardy, ag whether one wag boyn o2 begotten be. 
foe Eſpouſals: D2 whether a Woman be a Dan's (life oz 
not: Dz whether ſhe. were married ta another befoze 2 
Theſe matters being ſpectally alledged and put in Iſſue muſt 
be tryed per pais. 

41 E. 3. 37. 11 H. 4. fo. Jt the Baſtardy gg Profeſſion of 
a third perſon come in queſtion, 0 of a perſon that's dead, 
it ſhall be tryed per pais. | 

By all. which Jnſtances it appears that the Lam of Holy 
Church had bounds ſet to it 3 and that it took place only in a 
Caſe of a general Atlegation of Baſtardy, Profeſſion, Loyal- 
ty de matrimony 02 divarce 3 and that only ſo long as the par- 
ty was oline and a party to the Suit. And that in all other 
Caſes the Common Law retained its Jurisdiction 3 and moe 
eſpeci ally ff ought in this Caſe fo to do, where Holy-Church 

had no fmger in the Pye, but by vertue of a Clauſe in an Act 
bs Parliament, which is now repealed; _ 

3. It is à natural. and neceſſary implication.in all Laws; 

which are nothing but refined Beacon, that no Man ought 


to be puniched moze than his Dffence deſerves, but — 
quali- 
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qualitatem perſonæ d quantitarem delifti 3 and this is the voice 
ot Charta it (elf, cap. 14. 

4 Rep. Copibald Cafes, Jf a Lord impaſe a grievous Fine up- 
on a Copp - hald Tenant upon his admittance, the Court ſhall 
ſudge upon a Tryal at Law, whether it be lo oz not: And 
ſo it has ben often held. 

F. N. B. 75.2. If a Pan be ametced fo2 a Treſpaſs o2 an 
Offence outragiouſly, a TUrit de moderata miſerieordia fpeth, to 
the end that the reaſonableneſs of it may come in queſtion. 

So here; the intent and meaning of the Law was to intro- 
duce CIniffozmity in Religion, and to puniſh fuch as offend in 
diſſenting from the Religion Eſtabliſhed, fo long as they con- 
tinue obſtinate. And this appears by the Caſe of Hereſie upon 
the Statute of 2 H. 4. c. 15. It a Heretick convicted would re- 
cant, he ſhould be receſved, and not be puniſhed; but if he re- 
lapſed, he was to be burnt without moze ado. So that that 
Law confown'd it ſelf to the Law of God, wha wills not the 
death of a Sinner, but rather that he ſhould repent and be 
ſaved. And therefoze it would be contrary to Reaſon and the 
Law of God, not to receive an Offender upon his Repens 
tance ; oꝛ to depʒive him of the benefit of his Repentance. | 
4. I there be no means fo2 a Man to have the benefit of 
his Conformity, there will be a failer of Juſtice, which muſt. 
not be pꝛelumed. Nullum iniquum in lege præſumendum eſt, 
Jn ſuch Caſes the Law will ſtrain hard to come at Right. 

6 Rep. 47. b. Dawdales/' Caſe, Debt againſt an Erecuto?, 
who pleaded pleinment adminiſter z the Jury may find Aſſees 
in Ireland, oꝛ in any part of the Mod, becauſe otherwiſe there 
would be a failer of Juſtice, 97 

15 E. 4. 14. 10H. 6. 14. Ik if in Debt o2 Freſpaſs a matter 
ariſing beyond Sea be in Iſue, the Tryal ſhall be here, becauſe 
elſe the matter in que ſlion wauld fail of a Tryal. | 

21 Hl. 7.6. b. Jn Debt upon a Bond to perfomn the Cove. 
nants of a Leaſe, by which Oblations were demiled. If the 
Defendant plead; that befoze the day of payment the Pope had 
reſumed the Pitiviledge of Oblations, ſo/ that the Defendane 
could not enjoy the benefit of his Leaſe, he muff alledge this in 
ſome-place in England, to the end that it map be tryed ; elſe 
there would be a failer of Right. 1 

2 R. 3.4. In Treſpaſs fo? 'taking of Gods, the Defendant 
pleaded a Mill by which he Himſelf was conſtituted Executoz, 
and lo entituled himſelf tothe Sms in queſtion, which had ben 
the Teſtators.''' The Plaintiff Cad, that after the Mill made, 

whereby the Defendant was to be Executoz, the Teſta- 
toꝛ made another TUtll, wherein he appointed the Plaintiff to 
be 
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be his Executoꝛ. The Defendant pleaded that the Pope by his 
Bull had delegated ſuch a one to examin this matter, who had 
by ſentence adnulledthe Mill, by which the Plaintiff claimed. 
Jt was reſolved, that becauſe this matter was not tryable by 
the Certificate of any Biſhop of England, to whom the Court 
might waite, that therefoze ſome matter nt be put in Illue 
triable per Patriam, ne deficiat Juſtitia. AB in Caſe of a 
Depavation by the Court of Rome; 02 in caſe of a Quare 
Impedit againſt the Archbiſhop of Canterbury, if the abilſty of 
the perſon come in queſtion; theſe ſhall be tryed per pais, any 
they ſhall not be tryed by any inferio? Dzdinary. So ik a 
Profeſſion in the Der ot St. John of Jeruſalem be alledged, 
becauſe there is none to whom the Court can mute fo? tryal 
of it, it (hall be tryed per pais. And the reaſon of all theſe 
Caſes is, leſt there ſhould be a failer of Juſtice. Though theſe 
things are in their own nature tryable by the Biſhop's Certi- 
ſicate; pet where that cannot be had, they ſhall be trped per 
pais, ow this is the Common-Law of the Land, and Magna 
Charta ſays, Nulli negabimus juſticiam. B 
Harwood contra Paty, Mich. 1649. in B. R. in Ejectione firm. 
Entf Hill. 24 Car. Rot. 78. The queſtion there was, whether 
oz no the Tythes of a Parſonage were extendible by vertue 
of the Statute of Weſtmw. 2. Becauſe now adays there can 
be no Biſhop's Certificate that the Defendant nullum habet lai- 
cum feodum. But it was adjudged, that they were ettendible; 
becauſe it was only the permiſſion and indulgence of Princes 
to give ſuch a Paiviledge to the Clergy, becauſe of the Miboes 
who had a ſuperintendency over the Clergy; but that now E- 
piſcopacy being aboliſhed, that Paiviledge vaniſhes : And that 
Tythes fo the future ſhall be ſubject to the Rules of the Com- 
mon Law. And the Rule in Slades Cafe 4 Rep. is recurren- 
dum ad extraordinarium, quando non valet-ordinarium. And 
in conſimili caſu confimile debet eſſe remedium; And it was 
held there likewiſe that where a Biſhoprick ig taken away, that 
general Baſtardy and unques accouple in loyal, matrimony &c. 
ſhall be tryed per pais ; that there may be no failer of Ju- 
ſtice. -'So, J lap, in our Cale; Conformity mut now be tryed 
by out Law, becauſe there is no Biſhop to certifie it, 
 Ackins argued byefy on the ſane fide; Sed non coaſt quid 
vent. 2 5 
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Morgan againſt Morgan. 


HT" Rcſpaſs & Ejectment of Lands in Breknockſhire: Not- 
guilty pleaded, and a Ven fac awarded out of Mon- 
mouthſhire, being neareſt to the place where the Lands lay. 
After Tryal and a Uerdict fo2 the Plaintiff, Griffith moved 
in Arreſt of Judgment, that there was a miftryal in the Cale; 
and that the Veñ ought to have come out of Herefordſhire. 

1. The Iſſue ought to have bien tryed in Herefordſhire, be- 
ing the next Engliſh County and not in Monmouthſhire, up- 
on the Statute of Rutland; 12 E. 1. Fo; Authozittes, Vid. 
Fitz. Juriſdict. 53 Aſſ. pl. 382. 14 E. 2. Bro. Judgment, 131. 
19 H. 6. 12. 11 H. 4. 12. Bro. Cinque- Ports, 8. 24 E. 3. 42. 
21 H. 7. 34. Plo. Com, 220. The Statute of 27 H. 9. does not 
alter the Law, which makes Monmouthſhire, as it is com- 
monly called, an Engliſh County ; ſee the Preamble of the 
Statute. Noꝛ does that Law make it indeed an Engliſh County, 
it remains a Welfh County ftfil ; only the Courts of Law in 
England have a Juriſdiction given them in Monmouthſhire. 
And if it were expꝛelly made an Engliſh County, pet an Iſſue 
ariſing in Wales could not be tryed there; the Conuſance of 
Juries in Monmouthſhire is not enlarged, Plowd. Com. 129, 
130. 1 H. 6. 10. N 2 1 * 

Object. There are Preſidents of ſuch Cryals. 

Reſp. They paſſed ſub ſilentio, and it was an Uſurpation. Fo2 
the Tryal ought to be in Herefordſhire, as appears by the 
Bols cited, unleſs it were by conſent, Vid. 36 H.6.32. Noz 
is this Veñ well awarded z it is awarded of the Neighbour- 
hood next adjoyning to the place where & c. and not de cor- 
pore Comitatus, no2 from any particular place in Monmout h- 
ſhire, Vid. Plowd. Com. Stradling and Morgan's Cafe. Paſch. 
7 Gar. Riſam and Goodman's Caſe, Rot, 25. 12. B. Com. Hob. 

Rep. 266. And pꝛayed that Judgment might be arreſted, 
jones pro Quef. Monmouthſhire ig an Englith-County by 
the woꝛds of the Statute. oz is this a; Paiviledge, but a 
Butthen. Statutes made foz the advancement and furthe- 


rance of Juſtice ought to have a large andbeneficial Conſtruct- 
on, Plo. Com. 59. ibid. 208. 3 H. 7. 4. As fo? the ad Point, 
the awarding ok the Veñ is certain enough, Vid. Raſt. Entries 
267. Adjornatur. 
Afterwards in Hill. Term. 1656. Powis atgued pro Defen- 
dente and Jones pro Quer. 


Powis. 
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| 2 The Veñ is not awarded from any certain place, Plo: 
Com, 200. b. acc, 22 E, 4. 3+ In Treſpaſs de bh 


And there is a Miſtryal, fo2. that Monmout iy is not. an 


And the Statute addg-m02e 
Jurtes-dofrequentſy; come. — — , thavby 
the expzeſs wozds ot the Statute the Lands added to Hereford- 
ſhire are made part ot᷑ the County to all intents and purpoſes; 
omg wozws are not made ule of with refpect. tg Monmouth- 
Ire. 
Nn Trin. Term, 1657; Judgment was arreſted... 

Baron Nicholas and Parker held clearly that the 1 in 
Monmouthſhire was a Miſtryal ; fog that Monmouthſhire was 
but made an Engliſh County by the Seatute of 27 H. 8. within 
time of-memozy, and Tryalg in prox. Com ot Iſſues ariſing 
iu Wales have been time out of. mind and at the Common Law. 
So that a place newly made an Engliſh County cannot have 
ſuch a Tryal, no more than than in Pleo. Com. Rice Thomass Caſe, 


in. Accomingiy Judgmen 5 ; 
this they ſald ene een een 


Inn. 


Vain 4410 Wat 


N an Engliſh Bill t Multure due to the Plaintiff 9 

vertue of a Cuſtont that all the Inhabitants in HH. 
the Plaintiffs Mill is, _— to Lo all Los Com, Szain, 
Mault and Datmeal to be uſed Plaintiffs Mill. 


l by 


— 


(5) 
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ſearched ; and all the Prefidents promuced were of Decries o: 
Com and Stain to be ſpent in thei? Houſes. 
Atkins. This is u god Teton, and watranted by Preſi- 
dents and Authonties of Law, Vid. Co. Book of 'Entrics 64r. 
Such a Cuſtom fo? ail Com fpent in uch an Touſe, Rall. 
Entf 591. All Com growing on 106 actes of Land. And 
F. N. B. 122. Vid. etiam Harb and Greeti's Caſe, Hob. Rep. 
A Cuſtom tb geind all Coin ſpent or md, held to be untea⸗ 
Finch pro Defendente. The Cuſtom date is an unreaſonu- 

ble Cuſtem; uns Preſiberits cannot ate the Law. But d 
Cuſtom to Feind all che Com (pent in much un Poul at I. 8. 
his Mill, and not elſewhere; is a [Cuſtom : Foz there: 
by it implied he is not bound iu grind all ſpent, which 
is ufireaWhdble ; koz then he could not Juſkifie the giving Poul- - 
try o: Þoxes än Cott; but what mu de ground. But the 
Cuſtom, as here it is lad, is fidiight'4 fo? it obliges the per- 
kong to grind all their Coꝛn ſpetir'; und rhis-viverſity was 
taken and judged in Alwood and Chalworth's Caſe in B. S. Mich. 
1654. It was  Citle that came out of the Putchy; and was 
veceeey atcoiditigly. s als 

Chief Baron and Baron Parker, The wozds & non alibi 
are implied in ſuch Caffems, und e no mor when er 
pꝛeſfed. And ammttitave of Judicial Preſidents n Coutt make 
a Law; as the Cate of Coudatrent Leaſes, And many Preſi- 
dents wons be 'reverſed, it we hond decree againſt this Cu- 
ſfom. And (ich Culkem muſt haves teatonable Intendment, 
viz. that all ach Con d ground mut be grown there. 
Baton Nieholhs cot. Betaue the Cunom is againtt com- 
mon Right, ard ſhafl not therełote de tuen dy Jntendment. 
Et Adjornatur. 

Afterwards in Mich. Term 1656. the Barons were divided in 
— and the Parties agried upon an Tſlue to be tryed at 

aw, | 


Ihe Protector againſt Hole. 


A Scire fac {ſued out ot this Court, tetiting that William 
2 Lyme being bound in a Bond of 2000 |. 'to the late 
Keepers of the Liberties, 8c. by inguiſitiun the ach ot Auguſt 
1655. it was tound upon a Writ of Extent directed out of this 
Court to the Sheriffs dl London, that the ſud Lyme was then 
potleſſed ot cerramn Peutl und other Jewels to the value ol 
291'l. 18's. 24. and chat the lame temamed in the gee Bf 
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Robert Holt, and were ſeized into the Proteor's hands; to 
ſhew cauſe why Execution ſhoul not be againſt him foꝛ the ſatd 
Bouies : Ciba therqupon appeared and. pleaded, that befo2s 
the time of the Inquisition, viz. the 1ſt of July 14 Car. Ni- 
cholas Carey was. poſſeſſen of thoſe Goods, and granted them 
over ta him the ſame day and year fo2 44 l. 7 s. Without that 
that the läld Lyme was poſſeſſed of the ſaid Goods at the 
time of the ſaid tion. The Attorny Genera! replied, 
that the ſald Nicholas Carey was not poſfefſed at the time, 
&c. aud que being thereupon taken, it was found foz the Pro- 


Hardres pro Deſendente. Pere is a Jeofail and not amen: 
Iles pry oa Statutes, becauſe betwirt the Pro- 
tector and n | 
1. The Jflue i6-tgken upon a thing that is immaterial, viz. 
. ne e e e ae da 
n part ot E At 18 5 
Paſch. 1 Car. Ener, kill. 2 Cars; Rat. 425. Conſtable and Co- 
bery's Caſe, in B. R. Jn Covenant, The Plaintiff had cove- 
nanted to go with his Ship with the firſt fair wind a Uoyage 
to Cales ; and the Defendants cauenanted, if he ould ſa do, ta 
pay bim at his return (0 much fo2 freight, + The Plainciff al- 
lepged that he had been there and was returned, and the De- 
fendants had not paid him: The Defcndams pltaded a Plea 
and traverſed abſque hoc that the Plaintiff ſalien with che firſt 
fair Wind. And the Court held this to be an ill Traverſe ; fo2 
the ſubſtance of the Covenant is to perfoum the Uopage, and 
the firſt fair Wind ig no of it. 

Rot. 92: The Biſhop 


| material part 
Paſch. 1 Car. B. R. Entr. Hill. 22 
of Norwich agaiuſt Cerawallis, Im Debt upon an Obligation 
dat. 30 Novemb. 20 Jac. tg ſtand to the award of, & The 
Defcndant pleaved a Plea and traberſed abſque hoc quod'cog- 
novit ſe dehere & firmiter obligari modo & forma &c. held to 
be an ill Traverſe, becauſe it took in the date of the Bond, 
Which is not material. | 
So here the poſſeſſion of Carey ſuch a day before is not ma: 
terial, ifluable oꝛ traverſable ; fo2 if he were poſſeſſed at any 
time befote; it ſufficeth. | 
2. The ſetting fo2th of the poſſeſſion of Cary and his Gzant 
to the Defendant is but Conveyance and Inducement to the De- 
fendant's Traverſe, which is not iſſuable. | | 
11 Rep. Priddle and Napper's Caſe 10.a; In Attachment ſur 
Prohibition. The Plaintiff declared upon an Unity of Poſſeſlt- 
on temps dont &c. befote the diſſolution, &c. of the Tythes and 
Lands out of which, &c. in ſuch a Prior; ratione cujus the 
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Lands were diſcharged ol Tythes tempore diſfolutionis, &c. 
The Defendant pleaded a Citle to the Rectory, without that 
that the ſaid Prior held the ſaid Lands diſcharged of Tythes 
at the time of the diſſolution, Iſſue was taken hereupon, and 
held to be an ill Traverſe. Fo that the Preſcription of Unity 
onght to have been traverſed 3 and not the Concluſion 02 rati- 
one cujus, which is but matter ot foam. 1 | 

Hill. 1 Car. B. R. In Debt againſt Executoꝛs, they pleaded 
a Judgment in Bar: The Plaintiff teplyed that it was la⸗ 
tisfied and kept on foot per fraudem & covinam. The Defen- 
dant traverſed the Satisfaction. Andadjudged ill, becauſe it is 
only Inducement; and the Covin is the material thing. | 

Paſch. 24 Car. B. R. Allen contra Reeve, Jn Covenant fo: 
not repafring, &c. the Plaintiff ſhews fo2 breach, that the Houle 
was burn d down thꝛough the negligence of the Defendanc, &c. 
and that he did not repair it. The Defendant traverſed that 
it was not burn d down prout, &c. and adjudged an ill Tra- 
verſe, becauſe the Defendarit's not repaixing is the ſubſtantial 
part; the other being but Inducement. | 

Mich. 22 Car. B. R. Lord Roberts contra Luxton, Int Scire 
fac againſt an Executoꝛ upon a Devaſtavit returned; he plead⸗ 
ed that he had no Aﬀets at the time of the iſſuing ok the Scire 
fac abſque hoc that he had waſted & c. And this was adjudged 
to be an ill Traverfe ; fo his having waſted is but Inducement, 
and the ſubſtance is whether oz no he had Aſſets at the time of 
the ſirſt Action. bzought. | 

So here the Joſſefſion-and the Gzant of Carey are only 
Inducement to the Traverſe, and not iſſuable. 

3. The Scire fac here is to compel the Defendant ta anſwer 
fo2 the value of the Goods that he has in his poſſeſſion, where 
as it ought to be to anſwer fo? the Goods themſelves, Foz the 
Calue is only to be recovered, when the Goods themſelves 
— 2 and the Protector cannot be ſaid to be out of poſſef- 

on. | 

But without conſidering theſe Dbjections the Court gave 
Judgment fo2z:the Protector. | 


De Termino Sancti Michaelis Anno 


Domini 1656. In Scaccario. 
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Samuel Reynolds Plaintiff, John Proſſer Defendant. 
In Action ſur le Caſe. 


DE Plaintiff declares, That whereas Jobn Lord Abur- 
gauny, the 1ſt of April 1647. did by his Writing Ob: 
ligatoꝛy become bound to one George Smithſon in 800 1. with 
condition fo2 the payment of 3691. to the ſaid George, on 
the 29th dap of March next enſuing the date of the ſaid (Urit- 
ing Dbligatozy : That the ſaid 369 l. was not paid at the 
Day. | 
And whereas the (aid George in Eaſter Term 1652. in the 
Common Bench had obtained Judgment koꝛ 700 l. Debt upon 
the ſaid Bond, and 6 J. Damages againſt the ſaid Lord. 
And whereas on the 24th dap of May 1654. the ſaid George 
had appointed the laid Samuel to receive the Pꝛincipal Mony, in 
the Condition of the ſain Bond mentioned, with the Intereſt 
thereof then unpaid, and in default of ſuch payment to p2oſe- 
cute the ſaid Lord, in the name of the ſald George, upon the 
laid Judgment fo2 the recovery thereof, to the pꝛoper uſe of the 
ſaid Plaintiff, | | 
And thereupon the ſald Plaintiff, the 7th day of June 1654. 
intended to ſue fozth Execution againſt the ſald Lord, in the 
name of the ſaid George, of which intent the Plaintiff, the (aid 
7th day of June gave notice to the Defendant. | 
Whereupon the Defendant afterwards the ſaid 7th of June 
1654.at London, in conſideration that the ſaid Plaintiff would foz⸗ 
bear to pzoſecute the ſatd Lord, in the name of the ſaid George, 
upon the ſald Judgment until the end of Michaelmas Term then 
next enſuing, did aſſume upon himſelf, and faithfully pzomiſe 
that the Detendant at the end of the ſald Michaelmas Term 
would pay the Plaintiff ſo much of the Pzincipal Yony, in 
the Condition of the laid Bond mentioned, with ſo much In⸗ 
tereſt thereof as ſhould be then remaining due and unpatd ; 
and the Plaintiff in truth ſaith, that he giving credit to the 
faid Pzomiſe, from thencetozth hitherto hath altogether 9 
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to pꝛoſecute the ſaid Lord upon the ſaid Judgment; and that 
at the end of the ſaid Michaelmas Term there was due upon 
the laid Bond, fo Puncipal and Intereſt, the Sum of 4001. 
— the Plainti then and there gave notice to the De- 
fendant 

Thich the Defendant hath not paid, but refuſeth lo to do 
to the Plaintifis Damage of 7001. 

Upon non Aſſumpfit a Qerdict was found fo2 the Plaintiff, 
and Damages given. 

Hardres pro Defendente in Arreſt of judgment; the Conſi- 
deration is laid to be, that in conſideration that the Plaintiff 
would fozbear to pꝛoſecute the Lord Alburgauny upon the ſaid 
Judgment, in the name of the ſaid George, by virtue of a 
Letter of Attomy to the Plaintiff, to receive to his awn uſe 
from the ſaid George, til the end of Michaelmas Term then 
nert enſuing, the Defendant promiſed then to pay the Plain- 
tiff all the 8Jony due fo2 Puncipal and Intereſt upon the 
ſain Bond. 

This is no good Conſideration. 

16 Eliz. Dyer 336. b. in Sir Francis Eatthrops Caſe, A Con- 
ſideration is called a cauſe 02 occaſion meritoxtous, requiring 
a mutual Recompence in Decd oz in Law; in all Contracts 
and Bargains there is quid pro quo. 

11 Rep. Magd. Colledge Caſe, reſojued, That the Statute of 
18 Eliz. fog confirmation of the Queens G2zants made fo? 
Monp, 02 in diſcharge of a Debt oz other Conſideration, doeg 
not extend ta a G2zant made upon no. Confideratiop, which 
is grounded upon the nature and definition of a Conſidera - 
tion, 

Doct. and Stud. lib. 2. cap. 24. ſo fat diſcuſſes the Point, 
as to hold that a Spiritual Conſideration, oz a Pꝛomiſe to 
build an Alm&-houſe, og to-do ſuch an Aa foz the Ponoz of 
God, is not Dbligatozy, no2 that an Action will lie fo2 it; but 
the Gꝛound there laid down is, That if he to whom- the Pro. 
mile is made have any _ laid — — bim, 02 any real 
Damage, 02 that the Party who the Pꝛomiſe has any 
— oy — bind in Law; but if 
neither of theſe happen, o2 the Party be in a woxe Condition 
than befoze, it binds not. 

10 Eliz. Dyer 272. A Bafter momiſeth to ttwo Men, that in 
conſideration they had baited his Servant out of Puſon, be 
would ſave them harmleſs; this bound him not, becauſe he 
had no benefit, no2 they mejudice by a but if a 
- pꝛomiſe to pay a Sum of Pony it J. S. oy ma 

aughter oz Colen, 02 becauſe be has married her, the Pere 

n 
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fon who makes the ]P2omiſe here has a benefit, ſc. the ad⸗ 
vancement of his Daughter, and the Conſideration is a con- 
tinuing one. 

Now let us examine the pzeſent Caſe by this Rule. here 
is the Cauſe oz Conſideration meritoztous, which deſerves 
ſuch a Recompence? Oꝛ where is the benefit that the Pꝛo⸗ 
milſer receives by it? ©2 where's the pꝛejudice of him to whom 
the Pꝛomiſe is made? That the Pꝛomiſer has no benefit is 
clear, fo; he is a Stranger to the Debt, and no way liable to 
the Judgment; lo that the validity of the Conſideration muſt 
conſiſt tn the prejudice that he ſuſtains to whom the Pꝛomile 
is made, 02 elſe it is no where to be found; Now his pꝛe⸗ 
judice can be pꝛetended to be no other than he receives by foz- 
bearance to pꝛolecute, Ec. 

Now the Plaintiffs pzomiſe of fozbearance can be no good 
Conſideration, unleſs it be p2ejudicial to one, 02 beneficial to 
the other. Mich. 6 Car. B. R. Morgans Caſe, A Leſſee promiſed 
in Confideration the Leſſoz would fozbear to diſtrain his Coꝛn 
unſhocked, he would pay his Rent that was due; adjudged 
— be no Conſideration, becauſe ſuch Con is not diſtrain- 
able. 

Trio. 2 Car. B. R. Goodwin verſus Willoughby. A. momiſeth 
to pay a Debt upon Account, and dies; his Wife pzomiſeth 
in conſideration of fozbearance to pay the Monp, when the 
ſhould have received ſuch a Debt; this does not bind the Mite, 
_ =_ were Executrix 02 Idminiftratrix, 02 chargeable with 

2 

Hill. 16 50. B. R. Lee verſus Newcombe. JnErro2ofa Judg- 
ment in an Jnferſo2 Court, the Defendant pꝛomiſed that if 
the Plaintiff would accept the Defendant fo2 his pay-Maſter, 
fo} a Debt due to the Plaintiff by a Strapger, and would foz- 
bear the Defendant 6 months, that he | pay — Debt; 
r to be no conſideration, becauſe the Pleintiff migbt 


ſue the Stranger notwithſtanding, and — gy is at no P2e- 
ſudice, — tfrong Caſe to our ; 

Mich. 1651. B. ſap. Hummers verſus H wm. Moe. fur. le 
Caſe ſur promiſe, the Defendants Son die viehendebren * the 


Plaintiff, = nee] v0 hm, hts: „ 
cutoꝛ no adm ato to him, no F Any | 
Sons in her 8, P2OmMiſed if the Plaine! — * 
ſue fo2 his = 152 ſhe Pay it. This was; | 
to be no conſideration, betauſe ſhe was not liable to: 

Dutt, (o that che. F. Plaimiff bay 16: udics by ſuch fozbea- 
rance; . Wl | „ nere Gt : 


E 
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So that it appears clearly that where the Plaintiff is at no 
prejudice, noꝛ the Detendant receives no benefit by fozbearance; 
there forbearance is no confideration to ground an Action 


But now in our Cale the Plaintiff has ho real pꝛejudite by 
ſuch fozbearauce of Suft by himſelf, who has but a Letter 
of Attoꝛny to proſecute in another Mans Name, and receive 
the Mony to his own uſe 3 fo2 though he fozbear to pꝛolecute, 
et the Party himſelf to whom the Debt is owing may p2o- 
ecute fn his own Name, and recover the Debt, and may 
permit and ſuffer the Plaintiff to have the benefit of it, ac- 
coding to the purpoꝛt of his Letter of Kttozny ; ſo that neither 
the Defendant has any benefit by this fozbearance, noz the 
Plaintiff a pzejudice by his Ceſſer; and therefore here is no 
good conſideration, no moꝛe than in the Eaſe befoze cited be- 
twirt Lee and Newcombe. „ ; 
But ff it had been in conſideration that the Party himſelt. 
to whom the Debt was owing, would fozbear Sult, ſuch a 
Promiſe - would have been good; but as it is, it is no moze 
than ik an Obligoꝛ ſhould pzomile to pay the Debt due upon 
the Bond, if a Stranger would fo2bear to (ite, fo2 the Plain- 
tiff here is in effect a Stranger. ff A TOA 
Paſch. 165 1. Pet verſus Bridgewater, was our very Caſe. 
The Plaintiff there had a Letter of Attozny to receive a Debt 
to his own uſe, as here, and power to releaſe and diſcharge 
it, which the Plaintiff here has not (fo2 ought appears) and 
there the Defendant pꝛomiſed, that if he would fozbear to p20- 
ſetute the Suft, he would pay him the Debt; and it was 
moved in Arreſt of Judgment there, as ft is here, that there 
was no conſideration, becauſe what the Plaintiff does muſt be 
in another Bans Name, and the Debt remains due to another 
Perfon, who may ſue and polecute fo? it in his own Name, 
notwithſtanding the Letter of Attozmy. And the Chief Juſtice 
Rall ſald in that Caſe, That it appeared that the Plaimriff hay 
power to diſcharge and releaſe the Debt, which is fo? the De- 
fendants advantages and therefoze he held. it to be a good 
conſideration, but ſaid ft would have deen otherwiſe, if the 
Plaintiff had had no ſuch Authozity,which in our Cale he has not, 
at leaſt it does not appear that he has; ſo that this Caſe is a 
Cafe in point fox the Defendant ; wherefoze he p2ayed fo the 
Defendant, that the Judgment might be arreſted. 
Allen argued tos the Plainti f 
And afterwards the Court was of Opinion that the conſide- 
tation was ſufficient, and the Plaintiff had his Judgment. 


The 
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The Attorny General verſus Buckeridge, in à De- 
murrer pon 4 Plea to an Outlawry. 


T N Hillary Term 1652. A TArit of Outlawry iſſued out of 
1 this Court Directed to the Sheriff of Berks, as 
the Pargent, to enquire what Heods' and ' Chatti 
and Cenenieitts . — — and Kern — 
Sent. had on Munday next the Feaſt of the Purifica- 

- tion of the Bleſſed Girgin Mary 15 the peur ok dur Lord 
1652. at which time they were Outlaw d at the Suit of Wil- 
ham Grove in Debt. Upon an e taken ar Abingdon 
in that County, the 28th of March 1653, befoze the Sheriff, 
It was kound that the (aſd Wychens at the time ol the 
ſafd Outlawry and Inquiſition was ſetzed in Fee ot a Beſu- 
age, 'with the Appurtetiances in Grove, in the Pariſh of * ++ +, 
in that Cotinty, and of and in live Acres of arable Land, 
twenty Acres of Meadow, ten Acres of Paſture, and Com- 
mon of Paſture foz all Cattle thereunto belonging in Grove 

afozeſaiy, now 02 late in the tenure oꝛ occupation ot Edward 
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Dawſon, of the clear yearly value ot 30 l. &c. 

In Mich. Term 1654. Richard Buckeridge comes in as 
Terre ⸗tenant ot a Meſuage, with the Appurtenances, and of 
a parcel of Gzound called Bull-acre, and ot a Cloſe called 
But-Cloſe, and of a Cottage oi Tenement adjoining to the 
— — tontaining an Acre and a half parcel of the 

zemiſes. a 3 | 

And pleads, that befoze the (aſd Outlawry, viz. in Hill. Term 
1649. the ſald Wythens was ſummoned to anſwer- unto the 
ſaid Buckeridge in the Common Pleas at Weſtminſter, in the 
County of Middleſex, in a-Plea of Debt fo2 600 1. who de⸗ 
clared fo2 ſo much Monp bozrowed, and thereupon the ſata 
Wythins appeared by Attozny, and ſuffeted Judgment to go by 
non ſum Informatus foz 6001. Debt, and 51: Damages. 

That thereupon the 7tti day of July, in the year of our 
Lord 1652. in the lame Court of Common Pleas at Weſt- 
niinſter, in the County of Middleſex, He made his Election, 
and pꝛayed a TUrit of Elegit to the Sheriff of the ſaid County, 
which was granted returnable Tres Mich. following, at which 
time the Sheriff, namely Henry Herne Eſq; then returned an 
Inquiſition taken at Wanting in the ſato-County, the 12th of 
OQober befoze, by which it was found that the ſald Wythens 
was ſeized, inter alia, of the Lands, = in Fe&, of which he - 

2 ray 


3 — 
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veral Ualues were found, a motety whereof he delfvered to 
the Plaintiff in the Anion, the now Defendant, of which the 
Lands pleaven to are parcel, by virtue whereof he entred, and 
was poſſeſſed, until the Taſp Richard Dew Sheriff aforeſaid, 
by colour, &c. and avers, That the Meluage and Pꝛemiſes 
pleaded to, are parcel of the Lands and Pꝛemiſes in the ſaid 
Juquiſition, and the ſame that were delivered foz the motetp 
as ay all which, ny and pays the Lord Protectors 
Pands map be amoped, | | 

To this Plea the Attorny General demurted, and Buckeridge 
OOF EY. oo ORCS 

1. Except. Pecauſe the Party here has pleaden to 8 Bee 
ſuage and parcel of ©20und called Bull-acre, and a Cloſe called 
But-cloſe; and to 8 Cottage 62 Tenement adjoining to But- 
cloſe, eontgiuing an Jete and a halt, parcel of the JPzemiſes; 
which is uot certain enough, the quantity noꝛ the quality of the 
Lands not being (et oth; ia 

Reſp. There is certainty enough, by reaſon of the Names 
of the Szounds, Sc., foz greater cextainty is not requſit, 
than to jafoma the AM Land in particular he is ta 
put the Party into poſſeſion of, as having been umuctiy taken 
from um; and the Names of the Gzounds are a ſufſitient di⸗ 
rection to him fo2 that: If there be a convenient deſcriptor 
and certainty, it is enough. Ejectione Firmæ de domo haught; 
£02 uncertaiuty what it ſigniñes, and what it contains, 22 Jac, 
B. R. Int, Warren and Walker. | 
But Palch, 1650. B. Sup. Fry verſut Petchey, In Ejectione 
— de domo vocat. Holts, &c. adjupged good and certain 
enough. | 

Mich. 22 Car, P. | — +; i Entry in uno clauſo yocat, B, 

udged in Butlers Caſe. 
12 — Excheq. The Protector verſus Sory and others, 
An Inquiſition found a Deilit of two Marches vocat. &c. and 
help good ys a Demurrer 5 (a here. 

Obj. 11 Rep. Savils Caſe 35. 

Reſp. There is not ſuch meciſe certainty requited here; on- 
Ip it muſt conſtare Curia, that the Lands contained in the 
ea, and in the Jngquiition, are one any the ſame. = 
The Exception as to Cottagio ſive Tenemento adjoining, 
&c. receives this anſwer. 1. Jt is alledged to be parcel of 
the Premiſes, And 2d. in Paſch. -* + . B. R oe In 
Forcible Entry in Meſuagium five Tenementum in the Occu- 
pation of ſuch a one, adjudged good. 


2; Except. 
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2. Except. The Deſendant pleabs, that he came into the 
Court of Common Picas at Weltminſter, in the County of 
Middleſex, and made his Election, and prayed a Writ of Ele- 

it to the Sheriff of the ſaid County, which muſt be under- 
of the Sheriff of Middleſex, that being the proximum 


antecedens. | 


Reſp. That Rule ad proximum antecedens fiat Relatio, has 
many Reſtriaions, and does not always hold; but Relation 
hail be had ſecundum ſubjectam materiam, and (0 as to avoid 
incongruity and abſurdity. | | 

28 H. 8. Dyer 14. b. Bolds Caſe, A Condition, that if ſuch 
a one die befoze ſuch a Feaſt without Jſſue of his Body (then 
living, &c.) theſe woꝛds do not relate to the Feaſt, but to the 
death of the Party. _ 08 | 

4 H. 6. 4. b. Debt againſt M. the Tlife of T. G. of N. Jug: 
ment demanded of the Writ, becauſe the TUife is not named 
of any place as the ought to be; fo2 (of N.) relates (as was 
objeced) to T. G. the husband, but over-ruled, 

18 Ed. 3. 29. Quare Impedit præſentare ad prebendariam de 
M. Majorem; this wozd Majorem does not relate to M. but to 
prebendariam. | | 
11 H. 6. 53, b. In a Præcipe quod reddat, the Tenant 
pleaven the Warranty of R. Coſen to the Demandant, (ſc.) 
Bzother of M. Mother of J. Bother of the Demandant, cujus 
heres he is; here the words (cujus heres, &c.) do not relate 
ad proximum antecedens, quod nota per Curiam, but ſecundum 
ſubjectam materiam. Bro. pleadings 150. 

Aſſ. 26. 7 Ed. 3. 275. In Mortdanceſter fo} 2 parts of 40 s. 
Vent; after Summons it was awarded quod prædict reditum 
reneat, 8c. this relates only to the Rent demanded. 

6 H. 7. 7. In Ceſlavit, where the Tenure is by Homage, 
Fealty and Rent, & in faciend' ſervitia prædicta ceſſavit, this 
relates to the Rent only, ut evitetur abſurdum, 

Now conſider our Caſe, The County of Berks is in the Mar- 
in, which is direction fo2 all that enſues 3 and upon an Jnqute 
tion taken of Lands in this County, the Party comes in and 

pleads to part of the Lands ſq taken, and ſets fozth his Caſe, 
viz. That the outlawed Perfon wag endebted to him, whereup- 
on he had Judgment by non ſum Informatus in the Com. B. at 
Weſtm. in Com. Middleſex, and chuſes, and pꝛays a Crit of Ele- 
git ta the Sheriff of the County afozeſaſy, at the return whereof 
lenry Herne Sheriff returns an Inquiſition taken at Wanting 
afozeſaid, in the County alozeſald, and delivers him a moiety, 
cc. to the value of 101. and avers the Land pleaded unto, 
to be parcel of his moiety 3 In this Caſe, putting - _ 
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things together, it cannot poſſibly be underſtood that Com. 
prædict. ſhould relate to Middleſex, fo there is no diſcourſe 
noꝛ occaſion miniſtred ot any thing done in Middleſex, but 
all the matter and the whole dilpute atiſes concerning theſe 
Lands, and it cannot be pꝛeſumed that the Sheriff ot Middleſex 
ſhould execute an Elegit of the Lands in Com. Berks. 

Beſides, the Plea is god to a common Intent, and Cufft- 
cient enough. | 

3d. Obj. Jt does not appear by the Plea, but that the De- 
fendant is ſatisfied his Debt by perception of P?ofits, and he 
does not aver that he is not ſatisfied, 31 Af. 28. in point. 

Reſp. He cannot be ſatisfied-by common Intendment, fo? 
the Lands extended upon the Elegit ate but of 10 l yearly value, 


and the Debt is 605 l. and he has but been two years in poſſeſ: 


ſion ; and ik there has hapned any ſatisfaction by caſual Pꝛo⸗ 
fits, which is not to be pꝛelumed, it muſt come on the other 
ſide. Till that appear what we have alledged is ſufficient; | 

At another dap, this ſame Term, the Matter ot the 34. Obj. 

was argued at the Bar by Hardres pro Defendente. 
It appears upon Reco2d, that the Extent upon the Elegit 
was the 12th of October 1652. fo2 605 J. Debt, and Coſts of 
Dutt, and that the Lands were extended but at the value of 
10 l. pet annum, and that they had been but two years in 
Extent at the time of the Plea pleaded, being Michaelmas 
Term 1654. (0 that it is not poſſibie the Debt ſhould be (a- 
tisfied by the extended dalue. ä | 

There has been objected the Book of Aſſizes 3r pl. 28. and 
Bro. ſur ceo, Pleadings 63. That fuch-averment is necefſary. 

Reſp. That Book does not warrant any ſach Rule; the 
Caſe is no mote than thus, viz. In Aſſize the Tenant as to 
parcel pleaded a Recovery in a fozmer Aſſize againſt the Plain- 
tiff ; and to the reſivue he pleaded an Extent upon an Elegit, 
fo2 Damages recovered in the fozmer Aſſize to 51. and that 
the Lands were delivered to him tanque, &c. and that the 
Mony was not yet ſatisfied 3 Judgment {i Aſſize, &c. The 
Plaintiff replied, That the Lands extended were his, but the 
Damages fo2 which they were extended, Were recovered a- 
gainſt another Perſon; this is the effect of the Bok. 

Which does not warrant that of neceſſity there muſt be ſuch 
an Averment 3 no2 is there any Rule lad down in the Book 
concerning the Matter: But Bro. in his Abridgment obſerves, 
that (o it is pleaded in divers places in the Book of Aſſizes, 
and thence concludes that it muſt be pleaded in like manner, 
o that the Pleading is vicious, which is a meer non ſequitur, 
that becauſe it has been oftentimes pleaded, therefore it is of 
neceſlity to be pleaded. Belides, 
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Beſides, there is a miſtake in ſaying that it has been ge⸗ 
nerally pleaded ; fo2 in that very year, viz. 31 Afl. pl. 13. In 
an Aſſize fo2 Rent, the Tenant pleaded, that befoze the G2ant 
of the Rent there was an Elegit ſued out upon a Judgment 
fo2 100 Marks, and the Lands ettended quouſque, and aſfſign- 
ed to himſelf, and that the Demandants Father, &c. granted 
and confirmed to him fo2 like; and the Plea was admitted to 
be a good Plea : But the queſtion was, whether it was not 
double? ſc. The Elegit and the G2ant, before the grant of the 
Rent, fo2 which the Aſſlze was byought ; ſo it is not always 
pleaded, as Brook ſays, . 1 

2. It was neceſſary, fo2 any thing that appears to the con⸗ 
trarp, to ſet it fozth in 31 All. pl. 38. becauſe the Debt was 
but 5 l. and it does not appear how long the Land had been 
extended, ſo that perhaps the time was paſſed, within which 
the Debt might have been run up, and then without doubt 
the Defendant ought to plead ſo, if he would hold over: © 

3. Admitting that it had been moſt uſually pleaded, vet it 
does not follow, that de jure it muſt be ſo pleaded, | 
It is uſually ſaid in the Declaration, in an Action upon the 
Caſe, and Debt, licet ſæpius requiſitus 3 and pet in Plow. Com. 
Buckleys Caſe, it is ſald to be but a fomt of Pleaving, and 
that if it be omitted, it does not vitiate the Declaration. 
In Avowries it is uſually ſald & hoc parat eſt varificare, and 
vet it is not neceſſaty, 3 Mar. Bro. Averment 81. . -. 
So that the inſerting of wozws into Fozms of Pleadings, 
is not always an Argument that therefoze they are neceſſary 3 
and the Law is ſo that they cannot be omitted. 3 
It has been farther objected, that it is in the nature ofa 
Condition precedent, and therefoze muſt be aberr d 
- Reſp. That is a miſtake; fo2 the Commencemeut of 
Eſtate does not depend upon the Debt being ſatisfied, but 
the Eſtate is to determine upon it: the Effate fs created by 
Extent, and is not to expire till the Debt be 


the 


ht | 
therefoze the continuance, of it needs not be aberred. As 
7 Rep. Ughtreds Caſo, A Man is made Captain of a Fozt 
koi his life; and an aunuity granted to him | Exettile 
of the Difice 5 In an Action ity; Plaintiit 


3 
49 


tion fo: 
needs not aver that he has erer 
nuity would determine upon Hig ecu 
foe that muſt come on the other de; 


ume on ti Sondition ſub- 
2 — in all Cafes of Condirjon ſubſequent, the Plain- 
tiff declares generally without any Avermentz ind the breach-of 
the Condition muſt de alledged by him that will take avvat- 


tage of it; it is matter ex poſt facto and every Man in p 
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ing mult alledge that that makes fo2 himſelf only, and is fo2 
his avail, and ſhall not be duven to alledge what makes 
againſt him, which is a ſtrong Caſe to our purpoſe ; fo; it 
does not make £02 the Defendant ta alledge that the Mony 
fs paid; no mo2e than in the other Cale that he had exerciſed 
the Office ; the payment of the Debt is not fo2 the advan- 
tage of the Extender, &e. but foz the benefit of the other 

Party. | | 
a = H. 7. 8. b. there is a notable Caſe to this purpoſe, 
The King granted a Patent dit eded to the Clark of the Hana- 
per to pay ſuch a Sum of Yony to the Patentee, receiving an 
Acquittance foꝛ the ſame ; the Patent was fhewn to the Clark ʒ 
and in an Action of Debt fo2 non-payment; it was held and ad⸗ 
| judged that the Plaintiff ngd not aver that he offered an Acquit · 
tance, but the other ought to have demanded it; and that it 
was ſufficient fo2 the Plaintiff to ſay that he ſhewed him his 
Patent, - becauſe it was fo2 the Defendants advantage to 
atlevge that he demanded an Acquittance, and the Plaintiff re- 

en, &c. | 

So here it is fo2 the advantage of the other ſide to alledge 
that the Monp was received and paid. 
ci it is obſerved that it is as neceſſary to make this 
Averment, as it is to aver the life of a Ceſty que vie, gc. 

Reſp. The Caſes are not alike, fo2 there the Life is the li. 
mitation of the Eſtate, and not a collateral determination of 
it, as in our Caſe. 17628. 

Nou fo2 Reaſons and Authorities. 

1. Such an Averment fs not neceſſary, becauſe as it hath 
been ſaid, it is in the nature of a Condition ſubſequent, and a 
collateral determination of the Eſtate. 

2. The Eftate here is in the Eye of the Law a certain 
Eftate, Vide Boraſtons Caſe, 3 Rep. 21. Lands let till an 
Infant of the age of 9 years comes to 21 years: of age, is 
a certain Eſtate fs2 12 years 3 ſo here the Eſtate limited up⸗ 
on the Extent is by common Jntendment- fo2 a certain time, 
i. e. kill the Debt be raiſed. out of the extended Ualue ; as 
ik the Debt were 1001. and the Land extended at 20 J. per 
annum, it is an Eſtate fo2 5 years 3 and this appears 4 Rep. 
Fulwoods Caſe, 67. b. where it is adjudged upon conſidera- 
tion hav of. all the Baus, that after the expiration. of the 
years within which by computation the Mony might be ratled 
accoꝛding to the extended value upon the Elegit, the Party 
may. enter; and the difference taken is betwirt an Elegit and 
a statute · Merchant, to there he cannot enter, and the reafon 
is, becauſe the Extender is to have his Charges and Ex- 

| pences 
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pences over and above the Debt, which are not to be reco⸗ 
vered upon the Elegit. 

11 H. 6. 6. Jf a Tenant by Elegit bꝛing an Aſſize, and 
hanging the Aſfze the pears expite, the Aſſize ſhall abate, 

19 Ed. 1. Exec. 146. I he be interrupted by Mar, he ſhall 
not hold over. 

hereby it appears, that in Judgment of Law he had a 
firt Eſtate fo2 a certain term of years- | 

3. Here we need not aver that the Debt is not ſaffsfied, be- 
cauſe it appears upon the Recozd not to be ſatisfied; fo2 the 
Land has been under Extent but fo2 two years befoze the 
Plea, &c. and it is valued but at 10 l. per annum, and the 
Debt is 605 1. ſo that it appears to be impoſſible that 605 J. 
ſhould be raiſed out of 10 l. per annum in two years time; 
= it is a Rule in Law, Quod conſtat clare non debet veri- 

Carl. 

Jn 8 Ed. 3. 17. It in Treſpaſs the Defendant plead a fonner 
Recovery fo2 the ſame Treſpaſs, he muſt aver that it was the 
ſame Treſpaſs, and betwirt the ſame Perſons, 33 H. 8. Bro. 
Averment 42. But if in that Caſe it appear upon Recow that 
it is the ſame Treſpaſs, and betwire the ſame Parties by 
the wow C prædict.) there needs no ſuch Averment ; ſo 
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here, 
4. In all Pleadings it is unkoꝛmal and incongtuous to aver 


a negative, | 
5. Things caſual and accidental are not to be pꝛeſumed, 


unleſs alledged. | 
6. An Extent is matter of Record, and therefo2e cannot be 


avoided but by matter of Record; and then it is not neceſſary 
to aver that it is not ſatisfied, becauſe it muſt appear by Re- 
cord to be ſatisfied. 

4 Rep. Commonalty of Sadlers Caſe, It the King be entf- 
tuled by double matter of Record, this ſhall not be avoided 
by _—_ 92 monſtrans de Droit, but by double matter of 
Record. 

1 H. 7. 14. b. Debt upon a ſingle Bill, payment without an 
Acquittance under Seal is not a god Plea. 

46 Ed. 3. 33. In Debt upon a Recogntzance, Acquittance 
under Hand and Seal is not a goon Plea in Bar, but the 
Party is put to his Audita Querela. 

So here the Extent muſt be avoided by matter of Record, 
viz, either by effluxion of time, which muſt appear upon Re- 
cord, 92 by ſurmiſe upon Record and Scire facias. 
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Foz Authorities. 
15 H.7. 1. 26 E. 3. 69. b. Annuity granted till the Gzantte 
be promoted to a Benefice. In an Action fo2 this Annuity 
the Gꝛantte needs not aver that he is not pꝛomoted, but that 
— come on the other ſive, becauſe it is fo2 his advantage. 

o here. 

22 E. 4. 43. Annuity pro conſilio impendendo. In an Aion 
the Plaintiff needs not aver that he gave Counſel. | 

15 H. 7.15.a. ſeems to be a Caſe expꝛeſs in point, where 
this difference is taken, viz. when payment oz ſatisfacion 
happens Within the time limited by the Extent , there the 
party whoſe Lands are extended, muſt ſurmize it, and have 
a Scire fac to which the Extender may anſwer. But if Sa- 
tisfacion be through effluxion of time, there needs no ſuch 
SDurmile. cs 

And another difference there taken is that when the Erten- - 
der cannot receive the Pꝛoſits ko all the time limited; then 
if he will hold over, he muſt ſurmiſe the ſpecial matter, as a 
— by the party, Surrender oz ſome ſuch matter, 

C. 

Vid. 4 Rep. 82. Sir Andrew Corbet's Caſe, 5 E. 3. 59. a: 
17 E. 3. 43. b. 21 E. 3. 1. a. 39 E. 3. 30. 21 E. 3. 20. b. 15 E. 
4. 5. b. 2 H. 4. 8. b. 12 H. 4. 6. b. 32 E. 3. Scire Fac 101. 19 
E. 3. Sugg. 18. 2 E. 3. Scif Fac 109. 15 E. 3. p. 115. 

Upon all which Books it appears, that if the party whoſe 
Lands are extended, will avoid the Extent, he muſt avoid it 
by ſurmiſe upon Record; and that the ſurmiſe of ſatisfaction: 
muſt come on the other ſive, as moe pꝛoper fo2 him; and cf 
ſo, it will neceſſarily follow that the Extender nirds not al- 
ledg, that he is not ſatisfied. J202 ſhall he be here in a woꝛſe 
condition, becauſe the Protector claims under the party, whoſe 
the Lands are. Chereupon he payed Judgment pro De- 
fendente. 

And upon this Argument the Barons were of opinion that 
ſuch averwent fs not neceſſary ; becauſe the payment of the 
Monp is not the creation, but the determination of the E- 
ſfate, which in Judgment of Law is certain by the extended 
Ualue. Et caſus fortuitus non eſt ſupponendus. And that 
this Caſe differs from that of a Leaſe fo2 years, if ſuch an 
one ſo long live; fo2 the continuance of that life, is the very 
Eſſence of the Continuance of the Eſtate. Et adjornatur. 

Afterwards in Hill. Term it was argued by Finch fo? the 
Protector. 

He agreed to the Caſe 15 H. 7. 15. And that if the Plea 
had ban pleaded in Bar to the Plaintiff, the Averment would 
not 
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not have been neceſſary: But the Caſe of Precogmive differs 
from that of a Subject, as in the Caſe of a Condition ſubſe- 
quent, 1 H. 7. 24, 38 H. 6. 34. Gzant ad effectum, &c. is a 
Condition and muſt be pleaded, Hob. Rep. 142. Commen- 
dam granted upon a Condition ſubſequent 3 it muſt be pleaded, 
and miſpleading vitiates it. 4 Car. Scac. Sit William Broo- 
man's Caſe, Direct perfozmance muſt be pleaded, 4 Car. B. R. 
Sir Tho. Mounſon's Caſe, Condition muſt be averred. So 
here, 

Fo2 Reaſons. 1. All Pleas ſhall be taken moſt fo the Pro- 
tectors advantage. 

2. The Execution of the Elegit is not well pleaded. The 
Tarit of Elegit appears to have ben taken out thize years 
after Judgment given, and there is na Averment ot Continu- 
ances; ſo that it did erronice emanare. And fuch an Execu · 
tion ſhall not bind the Protector. 

Hardres pro Buckeridg. It is now at laſt admitted to me 
by the other ſide, that, if this Plea were betwirt party and 
party, it would be a good JIlea without the averment 
contended fo2 ; and that then it muſt come on the other ſide 
to alledge the Debt ſatisfied. But the Dbjection now made 
is, that this being inthe Protectors Cale, the Prerogative will 
make a difference: To which J give this Anſwer, viz. that J 
do not find in any Book of Law, that the King's Prerogative 
— — the Subjec to alter che nature and manner of 

ea: 

J agrie the Protector may alter his own Count 9 Plea, 
N waive it and demur 3 lo he map waive his Demurrer 
and plead. But if he will alter his Declaration; it muſt be in 
the came Term, and not in another Term if the party has 
pleaded to it; no2 after Jfſue joyned, 13 E. 4. 8. 28H. 6. 2. 
5 Rep. 105. a. Baker's Caſe, 9 H. 4. 6. b. 3 E. 4. 26. a. 

But to compel 02 enfoxce the Subject to alter the Nature 
us Fon of his Pleading 3 ſuch a Prerogative is not to be 

ound, 


Reaſons. 1. This would be to alter the Law it ſelf, which 


the — — do, though he has many Prerogatives allow d 
uw. 

Vid. Plowd. Com. 487. b. Hill. 2 Car. B. Com. In Quare 
Impedit. It the King by his Attomp enter a Non vult ulte- 
rius proſequi, - the King cannot afterwards proceed in the ſame 
Suit, but the] may begin anew; and this is by reaſon of the 

ejudice which otherwiſe might accrue to the Subject The 
ng verſus Pickering. 


Y 2 | Pls; 


— —— 
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Plo. Com. 246. b. The Low Barkley's Caſe. The King's 
Prerogative is no warrant to him to wong the Subject. And 
thetefoze, if befoze the Statute de donis conditionalibus aft 

Eſtate had bern given to the King and the Þeirs of his Body, 
he could not alien it niſi poſt prolem ſuſcitatum, no mote than 
a common perſon, and upon this ground. 

F. N. B. 7. a. 40 E. 3. 17. The King cannot alter the nature 
of his tit. 

2d Reaſon. The Protector here claims under a Subject, and 
therefoze ſhall not be in a better condition than he under 
whom he claims; Except ſome particular Caſes, in which 
the Quality of his perſon piviledges him, as in caſe of a de⸗ 
many of Rent. 

It a Han that is endebted to the King leaſe his Lands, the 
King ſhall not diſtrain upon the poſſeſſion of the Lela, 22 E. 4. 
Io. b. 41 E. 3. 26. b. 

In a Writ of Right he muſt alledge Seiſin and lap the 
—_— and — a dilcent as any other common perſon, 

3.f. 219 

3d Reaſon. It the Law were otherwiſe, it would intro- 
duce doubt and uncertainty, and the Subject would be at a 
loſs fo2 want of a certain Rule. 

Object. But it has bien objected, that this is in the nature 
of a Condition ſubſequent, whereof in the King's Caſe Per- 
koꝛmante muſt be alledged. 

Reſp. The -Caſes cited are not like to ours, noꝛ ſtand upon 
the ſame Reaſon. J agree the Cale, that where the King erecs 
a Court in a Panna; to do Juſtice there, oꝛ gives Lands 
upon Condition to give them to a Nunnetp to be erected, oz 
to pꝛobide a Chaplein, as in the Caſes that Have ben quoted; 
che Patentes muſt in Pleading aver the Petfozmance of the 
Conditions, becauſe they are the grounds and confiderations 
At the Patents, which unleſs they pea tu de wperfouned, 
the Eſtate is gone. 

Vid. Hob. Rep. Anne Needlers Caſe. A difference there taken 

2 M t . — — 
executory. It executory, 
and thereby the Eſtate, that pafſed by Patents is {uppotted, 
"Butt here we are not in any ſuch Caſe 
the Stat. of Welſtm. 2. CORES git, 


—— of the Debto? 2 — t and vaſue, to 
Execution till the be fatisfied/4 and as J lafd before, 
Mives to the Plamtiff a certain Eftate by-romputation of time. 


And it appears here upon Record, that that time is not vet 
expired, no? can be, whereas no ſuch thing appears upon — 
cor 
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cord in the Caſes that have been objected; and the payment 
is collateral to the Eſtate, and muſt come in by ſurmiſe of 
the other Party, and that as well in the King's Caſe, as in 
the Caſe of a common perſon. h 

1 E. 5.6. b. A ſurmiſe in Chancery by Infoꝛmation, that the 
Heir held by Knights Service, and was within age, held to be 
ſufficient, and that without Office found, and that the party 
ſhould anſwer to it, 

3 Eliz. Dyer 197. b. Upon a foyfeiture of Letters Pas 
tents a Scire Fac was iſſued to revoke them; and they 
were annulled upon it. And the reaſon there given is, be: 
cauſe he that is in by matter of Record, muſt be diſplaced in 
like manner. 

ad Object. It is likewiſe objected that here is no good Ex⸗ 
ecution by Elegit; becauſe the Elegit went out three years 
after the Judgment entred, and there are no Continuances, 
that appear at leaſt; and ſo the Elegit erronice emanavit 3 
and that of this the Court ought to take notice. 
_ Reſp. That is not material; fo2 be the Erecution right oz 
wong, yet it muſt ſtand till it be reverſed by Error, and it 
can no otherwiſe be avoided. +305 of MEH 

8 Rep. 142. b. Dr, Drary's Caſe. It a Ban that is in Ex⸗ 
ecution upon an erroneous Judgment, eſcape, the Sheriff can- 
— take advantage ot it; fo2 til reverſal it remains in 
koꝛce. pas fol 

In Trin. Term, 1656, In this Court between the Attorny 
General and Andrew, it was adjudgen per Curiam that an E- 
legit, which had iſſued two years after Judgment, was but 
erroneous, and could not be avowed by the Protector, who 
came to the Lands by a ſubſequent Extent, So here. 

- CWhexeupon he pzayed'Judgment'fox Buckeridge ; and Judg: 
ment was given accompingly. . - | | 


The Protector vers Gecring: | 


| was, TUhether oz no one as Amicus 
pear and quaſh an Jnquiſition found upon the Outlawry, fox 
matter inſufficient apparent...  . * 

upon Motion without Plea 02 


Atkins. It may be ſo quaſh d 
1. It is fo2 the honour of a Court of Juffice to 


[Pon an Oude in the datt t Spencer, the durften 
N N 


Demurrer. 


avoid Erroz in their Judgments, Dyer 201. Etrozs mm 


G) 


— — — 
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Felons and Traytozs 3 any perſon may diſcover them, they 
do caput gerere lupinum, Vid. Hob. 5. Error, though by con- 
ſent. De cited theſe Boks, viz. 11 H. 4. 45. 8 Ed. 4. Judg- 
ment 50. 4 H. 6. Office de Court 2. 33 H.6. Error. 56. 34 Ed. 3. 
Office de Court 25. 9 H. 6. 46. The Court ex Officio ought to 
examine and enquire into Errors, though not moved. 

Foz Amicus Curiz, he quoted theſe Authozities, viz. 4 H. 
6. 16. Bro. Office de Court 6. 41 Ed. 4.21. pl. 6. Bro. Error 49. 
7 H. 4. 36. a. per Hull. Pleas Cor. 51.b. 3 Inſt. 137. 9 Ed. 4. 9. 
Bro. Non-ability 3o. 3 Inſt. 29. 7 Ed. 4. 16. b. 5 Ed. 4. 7. 
There is a diverſity betwirt matter apparent, and matter 
dehors; and there is a Caſe in point 7 Ed. 4. 22. b. per tot. 
Curiam. 

1. Obj. There is a diverſity where an Erroz is evident, 
groſs and apparent, and where it is diſputable. 

Reſp. There is no ground fo2 this diſtinaion 3 the wow 
Evident is only to diſtinguiſh an Erro? apparent in the Ne- 
cord from matter dehors ; fo2 Judges are pꝛeſumed to know 
all Errozs, and the wow Erroꝛs ſuppoleth manifeſt Errozs, 
21H. 6. 11. Judgment 16. | 

2, Obj. Jf theſe were allowed, all Records that entitle the 
King would be overthzown, and his Poſſeſſion loft. | 

Reſp. Plow. Com. 294. b. and 7 Ed. 4. 18. And if the Office 
be inſufficient, there is no Eſtate veſted, Hob. f. 38. 7 Ed. 4. 
16. b. The Sheriff a Dilſeiſoz. | 

3. Obj. To whom ſhall the Bonp be reſtozed, becauſe the 
Party concerned does not appear ? 

Reſp. 7 Ed. 4.22. There the Jſſues and Pyofits were re⸗ 
ſtoꝛed to him that was ouſted by the Office 3 the Books do not 
leave that arbitrary. IE, © 
2. Reaſ. Barbariſm will be introduced, if it be not admitted 
— — the Court of ſuch groſs and apparent Errozs in 

Ces. 

Shaftoe argued to the contrary. | 

But afterwards the Barons, viz. Nicholas and Parker tok 
it clearly upon the Book of 7 Ed: 4. That an Amicus Curiz 
might ſhew cauſe to quaſh an Inquiſition 3 and that Bennets 
Caſe which had been urged to the contrary, went off by agree- 
ment of-the Partiass. 94 


Woolridge 
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Woolridge and Dovey. 


N Ejectione Firmæ, a ſpecial Uerdic was found, upon 
which the queſtton ms whether 02 no a Preſcription fo2 
ommon of Paſfure fo2 . Cattle and Swine in a Foreſt at 
all times of the year, were a good preſcription, oꝛ ls: WE 

Obj. Jt voes not appear that it is a Foreſt, fo2 it does ap- 
pear to have been diſaffozeſfed ; and a few i" ſpecial 
Verdict found afterwards, ſhall not by inference and con- 
ſtrudion make it a Foreſt again. And it muſt have been a 
Foreſt temps dont, &c.”'0? the Pan cannot come here in 
queſtion. | 

Baldwin argued pro Quer' , That the preſcription was 
naught, which was agreed to by the Court, and the Councel 
of the other ſide; and fo2 not finding erpreſly that it was a 
Foreſt, Judgment was given pro Defendente. 


Cook verſus the Earl oof Arundel & alios. 


PE Caſe was upon Engliſh Bill, at the Suit of Cook, 

to make the Deferidants Lands ſubject to the payment of 

a Fee-farm Rent, and to charge them with it; fo2 that the 
Duke of Norfolk, who had in his hands both the Plaintiffs 
and Defendants Lands ſubjec, inter alia, to the payment of 
this Rent had granted the Plaintiffs Lands to one under 
whom the Plaintiff claimed, and covenanted that theſe Lands 
ſhould be dilcharged of the Rent, upon which Covenant the 
Plaintiff now ſeeks relief, and would have it taken to be 
a real Covenant which ſhould run with the Land, and 
charge the other Lands with the whole Rent: But the Court 
was clear of- Opinion, that ft was no moze than an. 02di- 


nary and a perſonal Sen which muſt charge the Heir on- 
otherwiſe ; and thereupon the 


lp in reſpect of Aſſets, and 
Bill was diſmiſt. 


(4) 


(5) 
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James verſus Blunck. 


N Engliſh Bill was pꝛeferred to be relieved againſt the De- 
fendant fo2 Rent, the Defendant being Aſſignee of an AC 

{igne ofa Wine-Licence Leaſe, made by the Plaintiff, rendzing 
Al . per annum And it appeared that the Defendant wag a pur» 
chaſer of his Jntereſt in the Leaſe fo2 a valuable conſideration, 
and had no notice of the Rent reſerved upon the O2iginal 
Leaſe ; and therefoze the Bill was diſmiſt, becauſe it is only 
a perſonal Contract, which does not run with the Licence; as 
in Caſe of a Leaſe of a Fair, rendjing Rent, an Action of 
Debt does not lie againſt the Aſſignee 3 and æquitas ſequitur 
Legem in this Caſe, eſpecially where the Ailignee is a Pur- 
chaſer — a valuable conũderation without notice of the Kent 


* 


—— 


De Termino Paſchæ Anno Domini 165 7. 


In Scaccario. 


— — 


John Cother Plaintiff, Eſſex Merrick, &c. Defen- 
dants. In Ejectione Firms. 


Pon a Special Verdict found the Caſe was this, viz. 
Robert Earl of Eſſex ſeized in Tail to him and the 
Heirs Pales of the Body of his Gꝛzandfather of the Bannoz 
of Pembrooke,died ſeized ; his Son entred and made a Leaſe by 
Deed fo2 21 pears to Sir John Merrick,rendzing Rent to the Le(- 
for his Heirs and Aſſigns, and died, and after his death the Eſtate 
Tail deſcended upon one, who was not Heir at Law to the 
Leſſoz, And the queſtion was, whether this were a good Leaſe 
within the Statute of 32 H. 8. to bind the Yſſue in Tail. 

Edgar pro Quef. The Leaſe is not within the Statute. 
1. It is not purſuant to the Reſervation directed by the Sta- 
tute, Vid. Statutum. The Reſervation muſt be ſuch as that 
the Rent may go to the Reverſioner, Vid. 5 Rep. Lozd Mount- 
joy's Caſe, 41 E.3. 17. 33 H.8. Bro, Joyntenants 62. At Come 
mon Law a copulative ſhall be taken fo2 a disjunctive, ut res 
magis valeat, &c. But in poſitive Laws 3 ſuch as Ads of 
Parliament, it is otherwiſe; Keilway 97. Dyer 45; 2 R. 3. 18. 
Statues muft be purſued, 12 H. 7. 2r. Keilw. 21 H. 7. 25. 
7 H. 7.4. 8 Rep. 48. 8 Rep. Pain's Caſe. 5 Rep. Elmer's Caſe, 
Dyer 246. Vid. Keilw. 8. 18 E. 4. 18. Reſervation to the 
Leſſoz buring the Term, Inſt. 348. Reſervations are taken 
ſtrictly, becauſe they derogate from the Gzant afozegoing, 27 
H. 8. 18. Dyer 115. comes up to our Caſe. | 

Object. Lit. 348. 3 Rep. 23. Rent reſerved to the Lefſo2 and 
his Heirs ſhall go to the Loꝛd by Eſcheat, and 8 Rep. Whit- 
— 2 5 the Reſervation ſhall go accozding to the Pꝛo⸗ 
bilo, &c. "3 

Reſp. Thoſe Caſes differ from ours; fo2 there is a rela- 
tion to a pꝛecedent Act, and the Caſe is at Common Law; 
but the wozws of the Statute require that the Reverſioner 
ſhall have the ſame advantage that the Lefſo2 himſelf, which 
is not here; koꝛ it is a collateral vey the Lefloz, to W 
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the Reverſion is deſcended ; the Statute extends to o2dinary 
Entails, and not to ſuch unuſual ones as this, to a Man and 
the Heirs Males of the Body of his Gzand- Father. 

Pe cited 5 Ed. 3. 7. Special Eſſoin al auter jour. 12 Ed. 4. Bro. 
Parliament 79. 22 Aſl-45:; Dyer 72, 236. 2 Rep. Wiſemans 
Caſe, ſur. 34 H. 8. cap. 20. of Recoveries. 

Finch pro Defendente. Jt is a god Leaſe within 32 H. 8. 
The doubt is upon the Proviſo, that the Rent ſhall go co ſuch 
Perſons and their Heirs as the Lands ſhould have done, if no 
ſuch Leaſe had been made, ſo that if the Reverſioner be ſecure, 
ſt ſufficeth. Mich. 8 Jac. B. R. Sir James Skidmores Caſe, per 
Fleming Chief Juſtice. Rent reſerved to the Jfſue in Tail only, 
held to be a good Reſervation, though the Leſſo2 himſelf be 
omitted. 171 FS 7 | 
1. The Rent is intident to the Reverſion, when generally 
reſerved, and ſhall go ta the Meir in Burrough Sieh and to 
the Heir on the part ol the Mother. 7 H. 6. 4. 5 Ed. 2. Avow- 
ry 207. Paſch. 4 Jac. B. R. Hills Cale, ꝗ Husband made a Leaſe 
of Lands that his Wife held in Frank- Bank, rendzing Rent 
to him and his Heirs 3 the Rent ſhajl go to the Mile who has 
the Reverſian. 2271 11 x 

Another Reaſon he grounded upon the wozds of the Statute 
after the Proviſo, which:vide in Statuto. i 
Obj. 35 Elia. Richmond and Butchers Cafe. Rent teſerved 
to the Lefſo2 and his Executozs, during the Term, ceaſes by 
the death of the Leſſo | + _—_ 

Reſp. That Caſe was at Common Law, and there the Exe- 

cutors are named, which is particular; but here is the woꝛd 
Heirs, which is a general woꝛd. 
Hill. 1 Car. B. R. Shury and Browns Caſe, Rent reſerved to 
the Leſſo2 and his Aſſigns during the Term, chall be paid 
during the Term, and ſhall go to the Þeir, per touts les Juſtices. 
Whitlocks Caſe, 8 Rep. comes up to our Caſe. 10 Car. in 
Cur. Wardor. Cumberfords Caſe, A Tenant in Tail makes a 
Leaſe, rendzing Rent to him and his Þeirs, adjudged good; 
whereas the Power given him by the Statute, is only to re⸗ 
ſerve it to him to whom the Reverſion belongs. 5 Rep. Mallories 
Caſe, in point. Dyer 115. Mich. 18 Eliz. B. R. Roſſe and 
Hartwells Caſe. The ſame Point adjudged upon Evidence to 
a Jury, and compounded. A Leaſe fo2 thꝛee lives, Rent re- 
ſerved to the Tenant in Tail, his Heirs and Aſſigus, it ſhall 
go with the Reverſion. Hill. 39 Eliz. Rot. 341. in Com. B. 
Reve and Cox, in Warburtons Rep. to the ſame cle, 


Jn 
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In the ſame Term Powis argued pro Quer, the Caſe was, 
Tehant in Tail to him and his Heirs Bales of his Body, 
hav Jſſue two Sons, by two different Venters, and died, the 
eldeſt Son entred and made a Leaſe fo2 21 years, reſerving 
Rent generally to Þimſelf, his Heirs and Aſſigns, and died 
without Iſſue, having two Siſters, his Þeirs at Law; whether 
by this Reſervation the Rent belonged to the ſecond Byother, 
to whom the Reſervation deſcended, as Heir Bale of the Body 
of the Father, was the queſtion: He argued againſt it, and 
that this was a Reſervation to the Heirs General, and ig the 
Leaſe not a good Leaſe within the Statute. 1. He grounded 
himſelf upon the woꝛds of the Statute of 32 H. 8. vide Statutum. 
2. De ſaid a Reſervation was to receive the ſame conſtrudion 
as if it were a Grant. 5 Rep. 112. Co, Inſt. 47. Dyer 45. 21H. 
7, 25. b. Hill. 33 Eliz. in Communi Banco, Richmonds Caſe, 

3. The Þeir in Tail in this Caſe is neither Heir Genera 

no; Special to him that made the Leaſe; he is Heir Special ta 
the Father, but not to his elder Brother, Vide F. N. B. 212. In 
Formedon. 11 H. 6: 13. 9 H. 6. 24. 3 . 
. Afterwards in Trinity Term it was argued by Windham pro 
Defendente, That the Rent, as here reſerved, ſhould go along 
with the Reverſion; the word ( Heirs ) ſhall be expounded fe- 
cundum ſubjectam materiam. Co. Lit. Rent reſerved toa Mang 
Heirs, ſhall go to the Heirs on the part of the Mother, if the 
Lands deſcended from the Mothers five. 30 All. 47. Rent 
_teſerved payable at Lady-day and Michaelmas; The Law will 
tranſpoſe the woꝛds to p2eſerve the Rent. Plow. Com. Hill. and 
Granges Caſe. And it is infoxced by theſe words, during the 
Term; and if other conſtruction were made, there would be 
a contradiction in the Reſervation. Þe cited 5 Rep. Mallories 
Caſe 111. and Shury and Browns Caſe above mentioned. 

A Reſervation fs clauſula ancillaris, Hob. Stuckley and But- 
lers Caſe, and muſt not pzecede, but-follow after. Vide Hob. in 
Clanrickrads Caſe of Covenants, Reſervations, Warranties, ant 
other contomttant Clauſes. The won Heirs muſt be ap- 
plied to the Condition ok the Eſtates, as a Warranty muſt in 
that Cate cited out of Hobart. „ 

Shafto pro Quer. The Statute that enables a Tenant in 
Tail to make ſuch Leaſes, muſt be obſerved, oz the Leaſes 
will be void. 3 Rep. Brownes Caſe. 10 Rep. 51. Paſch. 3. Eliz, 
in Banco Com. Baron and Feme ſetzed to them and the Heirs 
vol the Body of the Þugband 3 the Pusbanp made a Leaſe 
rendzing Rent to the Heirs of the Body of the Þugband ; this 
was held to be no good Leaſe within the Statute : The woꝛds 


2 


of Reſervation mentioned in the Statute {quod vide) ate very 
N 2 particitiar 
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particular, and direct to what Heirs the Reſervation ſhall be 
made; and therefoze, unleſs they be purſued the Leafe is void; 
« Rep. Montjoys Cafe. Dyer 307. . 3 

'Obj. The Rent mut follow the Reverſion. Paſch. 4 Jac: 
Co. Ent. 124, 125. Hills Cafe. 5 | 

Reſp. There it was found to be part of the Cuſfom in 
Caſe of Ftank- Bank, that the CUife ſhould have che Rent, and 
that the Rent ſhould go to her without any particular Reſer- 
yation. | 

11 Ed. 3. Aſſ. 86. 10 Ed. 4. 18. 21 H. 7.25. Perk, 697. Co. 
Lit. 47. 8 Rep. Whitlocks Caſe. Dyer 187. | 
2. Obj. The wozds (during the Term) are objected, 

Reſp: Thoſe woꝛds do not enlarge the Reſervation, no are 
they moꝛe than the Law would imply without them, Expreſſio 
eorum quz tacite inſunt &c. 5 Rep. 6 Trin. 8 Car. B. R. 
Bland and Inmans Caſe. Cro. 1 15 * 

3. Obj. The woꝛd Heirs muſt be taken ſecundum ſubjectam 
materiam. 3 | | 

Reſp. It cannot be taken ſo here; the Reſervation is to 
Robert ard his Heirs, and the Bꝛother ok the half Bl is not 
—— to him general no2 Tpecial, his Siſters only are his 

rs. | 1 12 | 

Afterwards in Eaſter Term 1659. the Barons pellvered their 
Opinions ſeriatim, fo2 the Defendants. 

Baron Hill, The Rent ſhall go along with the Reverſion, and 
the Leaſe is a good Leaſe. The Statute of 32 H. 8. is an en. 
abling Law, and the Queſtion here depends upon the Proviſo, 
which ſaps, That the Rent ſhall be. to the Leſſor and 
his Heirs, or thoſe to whom the Lands would go, if no ſuch 
Leaſe had been made; and in the Expoſition of Sratutes, the 
the Judges muſt make ſuch a Conſfranion as to advance and 
not to ftuſtrate the Intention ok the Makers. Nun their Jn- 
tent was, that the Rent ſhould go along with the Reverſion, 
and the Leaſe be gov, if by any tealonable Conſtrudion- in 
Law it might be lo; and ſo it map de here, fo2 Reat does na- 
— wag the Reverſion ; and the ſecond Wother is Heir 
tot e. : | # oo > 

2. The wows ofthe Aelervation here are, during the Term; 
and the other Cafes that have been titen where thoſe worde 
ate found, have aſſo reftcicfve and ſpecial Reſervations, 


Vide Dyer A5. Kettw. 88. 10 Ed. 4. 18. 24 H. 7, 21. 


7 Richmond and Butchers Caſe. 4 
Reſp. 


Ob 
eſp. The Heir could not have the Rent in that Caſe, be⸗ 


cauſe the Creation of tt was but faz Life of the Lelſoz; 


Obj. Wootton and Edwins Caſe; * 
Reſp, 
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Cro. 1 Rep. 288. Inman and Blands Cafe, upo 
But here are no ſpecial woꝛds to rat the 9 gem 
of the Reſervation ; and the Law will! 
magis valeat ; and the Leaſe is d 
and the Rent reſerved upon the Lei | 
ſion, and the wozd Heirs ſhall be u mag — jecta 
materiam. Co. Lit. 372. 3 Rep. 84. Co. Lit. 12, Hob Rep. 13. 
And in our Caſe the lecand Bꝛother is Heir tu the Entall 
and to the Reberllon. That the Statute, which is an enabling 
Statute, ought to be expounded, ut res magis valeat. Vid. Plow. 
Com. — 272 of Mines, and 46 b. 3 Rep, Boraſtons Caſe, Co. 
Lit. I 
— Mat Rep. 130. Oats and Frichs Caſe. 


— There the inen was ſpecial, bete 1 1 is ge- 
neral. 


Obj. There is here no privity berwirt the Revetfioner and 
the Leſſee to enable him to — the Rent. oth 

Reſp. There is a privizy, fog he clatms under the Lefſoz 
per formam- doni. Alſu the dd of Parliament creates a pri- 
vity, becauſe it gives the Rent, to him, to whom the Rever- 
ſion goes; and Sury and Browns Caſe, and Mallories Caſe; 
5 Rep. confiemed this; noz does Whidocks Caſe, 8 - moke 
againſt this, it * — advice ; but Auſtens C 
115. fees ta be a Calt in Pant, and io the Abridger 0h: 
ſerves by a Nota — 1. Inſt. 46. 

Do that J hold the Leaſe to be made purſuant-to the di⸗ 
recion of the Statute,” and that it is a good Leaſe. 
— — — 3 the Dffice'of a Judge to 

ve, to an lk. the Expoſition be hot 
contrary tothe words ; 5 Altonwoods Caſe, 1 Rep: 
of a Grant. Bredons Caſe, ibid. of Fine. Lit. EN Caſe 
a 2 3 Rep. Linc 2 A Le 


Reſp. There it was imited only to the 
2 1 


res Caſe. $0 a Leaſe fo? 99 
ve; and Rent reſerved ſhall - the 
= go a gly. Whitlocks Caſe, 8 Rep. | 
upon the Cale in queſtion ; but Wyats Cite. 

in the Point. And there is a diverſity — — "Peron 


void though the chat it * — 

moze to bs regarded thin 1 | | 4 as in 15 34. Co. 
Lit. 236. 5 #2 Com. 76. Co rt. — 
11040 05 R Ny we men tothe Heit of the Tenant 

in Tail only;'it ban been god, as was une e 1 


a Biſon Contrary to the dt or Fun net void, bur 
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to whom the Kent is reſerved is capable of it, and where not; 
where the Perſon is capable, the Kent ſhall go accopding to 
Reſervation, as during the Term to the Leſſor and his Aſſignes. 
Shury and Browns Caſe, and 5 Rep. Mallories Cafe, of Succeſ- 
ſors. But ik the Perſon be not capable to take it, then it 
will be otherwiſe ; as in Inman and Blands Caſe, cited Cro. 1 
Rep. 288. and Richmond and Butchers Caſe. 

Obj. pere is a Clauſe of Re-entry reſerved foꝛ non-pay- 
ment of the Rent to the Heirs of the Leſſoz, which ſhews the 
intent of the Parties to have been, that the Kent ſhould go 
accowdingly to the Heirs general. 

Reſp. No Jmplication ſhall pzevail againſt expzeſs wozds ; 
and that Clauſe is no part of the Reſervation, and the Jnten- 
tion is as ſfrong to the contrary ; fo2 the Heirs at Law may 
enter fo2 a Condition Hoken, and pet another Perſon enjoy 
the Eſtate, upon and by ver tue of their Entry; and concluded 
pro Defendente. 

Baron Nicholas accordant fo2 four Reaſons. 1. Becauſe 
the wows during the Term, without moze, would have been 
enough; as appears by the Books, 14 H. 6. 26. 10 Ed. 4. 14. 
21 H. 7. 25. Dyer 45. Co. Lit. 47. 27 H. 8. 19. & utile p in- 
utile non vitiatur. 

Obj. But the words that follow, viz. to him and his Heirs, 
are reſtriaive of the woꝛds that go betoze, 

| Reſp, When there are two Clauſes in a Deed, of which 
the later is contradicoz to the fozmer, there the fozmer 
ſhall ſtand; as in 2 Ed. 2. Feoffments & Faits, 24. 4 l. 
6. 22. of a Gift in Frank-marriage, rendzing Rent, the Reſer- 
vation is void. | "$5 | | 

2. Reſp. Subſequent woꝛds ſhall- not confound thoſe that 
went befoze, if by conſtruction they may ſtand together; as 
in 5 Rep. 112. Mallories' Caſe, the woꝛd Succeſſors 3 and in 
Shury and Browns Caſe, the woꝛds Executors and Aſſigns. 

2. Becauſe the wozd Heirs here being a comprehenſive wozd, 
ſhall be extended ſecundum ſubjectam materiam in all manner of 
Conveyances 3 as in a Gzant, Gꝛant to a Man and his Heirs, 
habendum to him and the Þeirs of his Body makes an Eſtate 
Tail. 35 Aſſ. 14. 37 Aſſ. 15. 2 Rep. Baldwins Caſe; ſo in 
Covenant, vide Hob. 275. ſo in the Caſe of Rent. Co. Lx. 12. 
Avowry 207. 7 H. 6. 4. Hob. Rep. 34. Rent ſhall run accozd- 
ing ta the nature of the diſcent of the Land, to the Heir in 
Burough-Engliſh, to the Heirs in Gavel-kind, to the Heir on 
the part of the Mother, &c. (0 here. 

Obj. The Lefſo2 of the Plaintiff here is not heir to the 


Reſp. 


——c 
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Reſp. He is his Heir ſecundum formam doni, F. N. B. 112. 
And in Bland and Inmans Caſe, there was no Reverſion, as 
there is here, deſcending upon the Heir in Tail: and here are 
all the general wozds that can be required during the Term, 
— to him and his Heirsz fo that nothing can be moꝛe ex- 
preſs. | | | | 

3. A Reſervation is clauſula ancillaris, and waits upon the 
Reverſion, | | 

4. Becauſe Acts of Parliament muſt be conſtrued accowding 
to reaſon, ut res magis valeat, and accoding to the Parties 
intention. | 

Obj. It Rent had been reſerved thus upon a Feoffment, it 
would have gone to the Heir at Common Law. | 

Reſp. In that Caſe there would be no Reverſion remaining 
in the Lefſoz, as there is here. 

Obj. It the Reſervation had been to his Heirs Males, it 

duld have been ill. . | 
eſp. In that Caſe it would Have been reſtrictive, which 
now it is not. * 

Obj. Oats and Friths Caſe, Hob. Rep. 130. | 

Reſp. Becauſe there the Son had nothing in the Lands, and 
there wanted privity ; but here it is otherwiſe 3 and concluded 
pro Defendente. | 

Chief Baron Widdrington accordant, upon four Conſidera- 
tions. 1. Where no Perſon in particular fs named to re- 
ceive and enjoy the Rent, there the Law determines who ſhall 
have it; as fn 21H. 7. 25. Dyer 45. 27 H.8. 19. 5 Ed. 4. 4. 
and the Law ſays, That in ſuch Caſe the Rent ſhall go to 
the Heir together with the Reverſion; but when the Leſſo2 
particularizeth the Perſon, there the Law will not carry it far⸗ 
ther; as in 20 Ed. 4. 18. Aſſize 86. 2 Ed. 4. 5. Cro. 1 Rep. 
207. 14H. 6..26, fo in that the agreement of the Parties pze- 
vents the Conſtruction of Law. 

2. CUlhere the Reſervation is ſpecial, and to impꝛoper Per- 
ſons, there the Law follows the woꝛds, as in Richmond and 
Butchers Caſe, and 5 Rep. 97. Randals Caſe there cited. 

3. CUhere the wozds are general, as here, during the Term, 
the Law will expound them accoꝛdingly, and accoꝛding to Law, 
eſpecially the woꝛds, bis Heirs, going befozegvi. Feoffments & Faits 
21. 5 Rep. 19, 112. 27 H. 8. 19 | "A: 

4. When the Eſtate of the Lefſoz is a particular Eſtate, 
and the Reſervation general, there the Law ſhall make ſuch 
conſtruction, as that the Rent ſhall go with the Reverſion and 
Eſtate of the Land; as in Co. 1 loſt. 112. Avowry 207. 8 Rep. 
Syms Caſe: But if it be incident to a Perſon, it ſhall not - 

er; 
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ther; as in Dyer 45. 7 Rep. 19. vide 10 Rep.116,117. 38 Ed. 
3. 10. 45 Ed. 3. 32. and Dyer 115. by the Pleadings ſeems to 
be a Caſe in point, and concluded pro Defendente, and Judg- 
ment was given accomingly. 


Jane Roberts an Infant by Hutchinſon her Guardian, 
againſt John Roberts her Father, and Sir John 
Roberts her Grand-father. 


PE Plaintiff by her Guardian erhibited her Bill to. fop 
John Roberts her Father, who was Tenant by the 
Curtefie of Lands, of which the Remainder in- Tail was in 
herſelf, from committing Taſte and felling down C 1 
which Timber the Defendants had contraden fo2 in the life- 
time of the Plaintiffs Mother, who was Tenant in Tall of the 
Soil; and the Court held that in ſuch a Caſe any Perſon 
might become Guardian to an Inkant againſt her Father; and 
that Waſte is by Law a fozfeiture of the Fathers Guardtan- 
ſhip, and that the Contract made nothing in the Cale; where- 
upon the Ia junction was continued to ſtay Waſte. 


Thomas Tooke Plaintiff, againſt Ralph Fitz- John, 
Executor of Robert Fitz John Defendant. 


U Engliſh Bill the Caſe appeared to be thus, viz. 
The Teſtator made his Will, and made the Defendant 
his Executor, and afterwards declared his {ill to be, That 
the Plaintiff ſhould have a Bond, upon which he owed the Te- 
ſtator 1c l. and died; the Defendant p2oven the Will, but 
not this laſt part ann Codicil; and to compel him to do it, 
the Plaintiff ſued him befoze the Commiſſioners for Probate of 
Wills, &c. pending which Suit the Bond was put in Suit at 
Law, and to be relieved in the Pꝛemiſes, and to have the 
benefit of this Bequeſt, and to ſtap the Suit at Law, this 
Bill was pꝛeferred; And upon the Defendants Anſwer, and 
reading the Depolittons, and hearing their Teftimony, who 
pꝛoved the Teſtators having given the Plaintiff the Bond in 
queſtion ; it was held per Curiam, That no relief lay here 
fo2 the Legacy, before the Codicil moved, and that this wag 
no pꝛoper Court to pꝛove it in, but that it appertained to the 
Eccleſiaſtical Jurtidigon, and that the Common Law has no- 


thing 
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thing to do with it, but where that Court cannot determine 
it, which here they may; but when the Codicil is pzoved, and 
made part of the Will, then it will be p2oper to be relieved 
here againſt the Bond, by reaſon of the Legacy, and not be- 
foze 3 but becauſe the Matter was not yet determined befoze 
the Commiſſioners, the Court ſupported the Injunction till the 
hearing there; and Dame Swinnertons Caſe was cited in point 
in Chancery. 


* verſus Chillender & al. 


Pon ſeveral Informations here againſt the Defendants, 

upon Goods ſeized that had been impozted contrary to 

the Act ot Navigation, and otherwiſe, and Property claimed bp 

Chillender, Marſhal and others; the Caſe was, whether the 

Court ought to grant Writs of Reſtitution to the Claimants up- 
on giving ſecurity ex debito Juſticiz o2 not. 

Hardres pro quer. J conceive not, but that all ſuch Writs 
are ex gratia Curiz, and to be granted at diſcretion, 

J will firſt endegvour to anſwer the Obſections and Argu⸗ 
ments that have been made by Council a fimili ; and ad idem 
by Preſidents, and ex reipſa, which being done, J will lay the 
Caſe open in an equal Ballance, and then offer ſome Reaſons 
to the contrary. 

The 1(t. Object. a ſimili is the Caſe of Felons Goods ſeized ; 
and the Statute of 1 R. 3. c. 3. which p2ovives, that if a Man 
be arreſted 02 impuſoned fo; Felony, no Officer ſhall ſetze 
= Goods befoze Conviction, accowing to the Law of the 

and. 

Reſp. The Anſwer is clear, and ſo declared by the very Act 
it ſelf, which is Lex terræ; and ſo Stamford pl. Cor. 193. b. 


tells us, that that Statute is but a Confirmation of the Com- 


mon-Law, with which Bracton agrees, who is there cited, t.5 2. 
That in ſuch a Caſe a Mrit lies to deliver the Goods upon 
ſecurity, and there is great reaſon fox ft, to wit, The Suſte⸗ 
nance of Perſons in Paiſon, who have no Eſfates of their own, 
but depend upon Labour, and live by that when they are out 
of Pyiſon. But that statute extends only when the Party is 
in Priſon ; fo2 it he be at large, he fs not within this Law, but 
the Officer may ſetze, and that by the Statute of 25 Ed. 3. c. 14. 
called the Statute de proditoribus, that upon the 2d Capias the 
Sheriff may ſeize, though there be no fozfeiture till the Exi- 
gent z by which it appears that this is the ſettled Law of the 
Land, by which the Felon, in the firſt 2 to have his —__ ' 
u 


— I 
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but in the Caſe at Bar there is no poſitive Law, Common oz 
Statute, in the Caſe. 

A ſecond Objection has been made, That when Goods are 
ſeized after Outlawry, pet upon pleading and giving ſecurity, 
they ſhall be reſtozed to the Party, though fozfeited ; and fo2 
the ſame reaſon it ought to be (oa in the Caſe in queſtion. 

Reſp. Jt has always been pzactiſed ſo in the Caſe objeced, 
noz was it ever denied; but in the Caſe in queſtion reſtitu- 
tion has been frequently denied; and many times there is 
good reaſon why it ſhould be denied; and Preſidents in one 
Caſe, unleſs they be ad idem, are no Guides in other Caſes. 

The 3d. Odjection grounded upon ]Izelidents and Uſage 
ad idem, may receive a double Anſwer. | 

1. As fo2 Uſage and conſtant Practice, J agree that con- 
ſtant CIſage, and the courſe of the Court, is the Law of the 
Court and of the Land, 2 Rep. 17. Lanes Caſe. But where 
the Uſage and courſe of a Court is not conſtant and certain, 
there it is otherwiſe; fo2 an Uſage o2 Cuſtom interrupted 
and diſcontinued not once oz twice, but often, cannot be 
termed Alage 02 Cuſtom 3; fo2 it is of the Eſſence of an Uſage 
o2 Cuſtom to be ſemper ; fo2 as continuance makes it, ſo dif- 
continuance deſtroys it. 

28 H. 8. Dyer 30. 'Copy-holds muſt be always demiſed oz 
demilable. | 

My 2d. Anſwer fs, That Preſidents without a Judicial Er: 
amination do not make a Law. 4 Rep. Slades Caſe 94. reſsl- 
ved, That Preſidents not made upon a Judicial debate, but 
that paſs as it were ſub ſilentio, do not make a Law, & mul- 
titudo errantium non parit errori patrocmium, Vide etiam Mit- 
tons Caſe, 4 Rep. 32. b. 6 Rep. Sir John Molins Caſe, fol. 6. 
ibid. fol. 73. Sir Drue Drury's Cafe. 11 Rep. 75. Magdalen 
Colledge Caſe. By all which Caſes it appeats that Pre- 
ſidents not grounded upon Debates and judicial Determina⸗ 
_ are not of fozce enough to be Directions to a Court of 
3. J anſwer, That in this Caſe there are Preſidents pro 
and con in all times, and therefoze no argument to be dzawn 
krom them. 45 

Now to give an Anſwer to ſome Reaſons of Law that 
2 been offered to pꝛove theſe Trits due ex debito Ju- 

Ii... 1 . 

Obj. 1. Any Man map ſeize, and any thing may be ſeized 
upon luch a Suggeſtion and Jnfo2mation, which is a great 
inconventence, that Mens Properties ſhould be ſo invaded 
whilſt it remains doubtful whether there be any fozfeiture oz 
not 
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not till Judgment, and the Owners have no remedy in the 
mean time. | 2 

Reſp. This Objection map be anſwered by an Argument 
à pari, and thus retozted, viz. It any one may ſeize, then 
every Merchant map befoze any body elſe by intendment can 
know any thing ofthe Matter, let up an Informer,who may con- 
ſent to, 02 not oppoſe the Writ of Delivery, and not pzoſecute 
afterwards ; and no other Inkoꝛmer perhaps can, becauſe not 
pꝛivy to the Evidence, by which means the Common-weatlh 
may be defrauded 3 and there is as much reaſon that the 
Common-wealth, which by preſumption will do no Injuſtice, 
ſhould have the cuſtody of the Gods, as a pzivate Owner, 
when there is a diſpute whether they be koꝛteited oz not. 

So that there being inconveniences on both ſides, what 
Arguments can be dzawn from thence to pzove theſe (Urits 
due ex debito Juſticiz ? Thich is as much as to ſay, that it is 
Injuſtice in the Court to deny them, though how to make it 
Injuſtice to deny them, where the Preſidents are pro and con, 
and inconveniences equal on both ſides, and no poſitive judi⸗ 
cial Pꝛeſident to direc the Court in what Caſes to grant 
them, and in what not, J cannot compꝛehend. 

Fo? certainly what is demandable, ex debito Juſticiz, ought 
to be grounded upon ſome direc and poſitive Law, oz upon 
ſome undeniable reaſon, ſuch as that of Magna Charta, nullus 
liber homo, &c. 02 upon multitudes of judicial Determinatt- 
ons in all Ages. | 

No can theſe Writs be concluded to be; ex debito Juſticiz, 
though there may have been one oz two Judgments in point; fo2 
we ſee by daily experience that Courts map err in Judgments 3 
elſe how comes it to paſs that ſo many Judgments are after- 
wards dzawn in queſtion, and many Judgments given upon 
debate, contradicted and reverſed ? 

J will cite only two Prefidents, and thoſe freſh in Me⸗ 


mov. | t: 

The Attorny General verſus Andrews, Trin. 1656. The 
queſtion was, whether the King ſhould be preferr'd befoze a 
Subject, who has a Judgment and execution fo2 his Debt? And 
adjudged that he ſhould not, ik the Subject ſued out Execu⸗ 
tion firſt, . although a Judgment of this Court was cited to the 
contrary in point. 1 i cn 

Mich. 1656. The Protector verſus Geering. The queſtion 
was whether one as Amicus Curiæ might quaſh an.Jnquiſion 3 
and adjudged clearly that he might, though a Judgment in 
this Court was cited to the contrary ; by which Caſes, and 
many others of the like nature, it 98 that Judges — 

1 2 no 
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not bound by the Judgments ok their Pꝛedeceſſozs; and it 
would be miſchievous ik ft were otherwiſe; ro wit, That one 
ſhould be concluded by the Opinion of another in æquali gradu 
with himſelf: but when there are diverfities of Opinions, 
_ Point ſettled upon ſolemn Debates, the Cale may be 
different. 

Now to conclude, ſince the Argument a fmili cannot hold 
in theſe Caſes to tye up the Þands of the Court, ſince Preſi- 
dents are pro and con, ſince there are no judicial Determina⸗ 


tions fn the Cale, in what Caſes ſuch TUrits are to be granted, 


and in what not, ſince the fnconventences are equal on 
both fides; and ſince the Judgment given in 23 Car. rather 
makes againſt the right of demanding thele CUrits than fo2 
it, What is to be done in ſuch a Cafe? Thy, certainly 
the Court accowing to their diſcretion muſt be Umpire, the 
Judges being indifferent Arbitratozs betw#n the Common-wealth 
and the Subject; and being intruſted with the Declaratozy 
Power of the Law ſecundum bonam & ſanam difcretionem. 
And to them J ſubmit this Caſe, it being moſt fit fo: them 
to p2ovide due temedy both fo2 the Common-wealth and the 
— ſo as neither map be defrauded oz defeated of their juſt 
ghts. 

Turner fo? the Informers. . 

It is a Contradicion, that the Goods ſhould be fokfeftey, 
and yet the Protector recover only Damages. It will be a 
diſcouragement to Informers, if the Gods muſt ex debito Ju- 
ſticiæ be delivered to the Owner. 

Shaftoe argued on the ſame (ide. 

Serjeant Maynard contr'. Theſe Writs cannot be grantable 
ex gratia 0? favore Curiz, fo2 the Court tan do nothing ont 
of Grace 02 Favour. Ex gratia Principis they map be grantable, 
but then the Court muſt have a Privy Seal. They are gran- 
table ex debito Juſticiz, but in what Caſes, reſts in the legal 
Diſcretion of the Court; noꝛ can there be any great inconve- 
nience one way 0 other in the Gods remaining, oz not, in the 
cuſtody of the Setz02 3 ke the Informer may pꝛoſerute faintip 
without dejtvery of the Sosds as well as after deffvery, eſpe⸗ 
ctalty if it be an Informer ſet up on purpoſe. And the Caſe 
of a Replevin of Geads taken by the Kings Officer may be di⸗ 
ſputable notwithſtanding the Book of 3 H. 7. 1. And the Cafe 
of Felons'Goods is ſtronger, and that-fs Common Law, and 
bp the ſame''veaſon this Howdy be Common Law too; and ſo 
concluded fo? the Claimers. | 

Et Adjornatur. Nota, This Diſpute lies in a narrow com- 
paſs, and is a Diſpute about words moze than any thing elle; 

fo2 
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fo upon the matter both ſides agree that they are not due 
ex debito juſticiæ in all Caſes; ſo that it is at leaſt in the di- 
ſeretion, though not in the Grace of the Court, in what Caſes 
to grant them 0? deny them, which upon the matter is the 
matter in queſtion, and yet agreed to on both ſides, 


Stavely verſus Ullithorn. 


N an Action of the Caſe upon a feigned Acton, upon a 
Bill in Equity, and an Oꝛzder fo? a Tryal at Lim, the 
queſtion was, Cuhether ſuch Lands were diſcharged of Tithes 
as having belonged to Fountain- Abbey in York(hire, which 
was of the Ciſtertian Order; and it was held, per Curiam, 
clearly that the Council of Lateran, which freed that Ozder 
from payment of Tiches, was a general Law receive in 
England. And if theſe Lands were diſcharged of Tithes from 
the time of that Council, that no after Covenant o2 Con- 
tract made by the Abbot to pay Tithes, could diſpenſe with 
this Piviledge, oz make them liable to Tiches; fo once dif- 
charged by this Council, and always diſcharged 3. fo2 this Coun- 
cil fs as fozcible as an Act of Parliament, which concludes 
all Parties; and the Court were alſo of Opinion, That if 
there were any ſuch agreement fo2 payment of Tithes befoze 
the Council, that pet this Councel, as a General Law, which 


includes all Mens conſent, had diſſolved it, and the Lands 
were diſcharged. | 


The Attorny General againſt Sir Ralph Freeman, 
& alios. 


Gon Engliſh Bill the Caſe was; a Man was outlawed, 


and afterwarvs made a Leaſe of his Lands, and after- 


wards theſe Lands among others were kound by Inquiſition, 
and this Leaſe was pleavey in Bar to bind the King, being 
before the Inquiſition. And the Court held that a Leaſe 02 
other Eſtate made by the Party after Outlawry, and befoze 
made bona ſide, and upon good conſideration; but if it be in 
truſt fo2 the Party only, it will not be a Bar; but that no 
conveyance whatſoever made after the Inquiſition, will take away 
92 diſcharge the Kings Title: | 1 


Sheffield 


(5) 


— 
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Sheffield verſus Serjcant & al. 


Pon a Bill in Equity to be relieved foꝛ cuſtomary Tithes, 
4 in London, the Cale was, That the Plaintifis Title was 
under a Sequeſtration bp Parliament, and an Oꝛder thereupon 
by the Committee fo2 plundered Miniſters; and the queſtion 


was, whether he was relievable accowwing to the Decree con- 


firmed. by the 37 H. 8. concerning Tithes in London, by which 
the Mayor of London muſt be firſt addzeft to: And the De- 
cree mentions only the Parſon, Vicar and Curate, and whether 
he that is in by Sequeſtration be within it, not being Parſon 
de Jure, was the queſtion ; and it was urged by the Defen- 
dants Council, that he is relievable there, and therefoze not 
here, becauſe he comes in under the Parſons Title, and as 
his Leſſee 3 the ſame Law is of an Impropriator, who is not 
within the wowds of the Decree ; and that ſo it was lately 
ruled in Chancery, which the Court agreed to, but pet were 
divided in this Cale; and it was afterwards by conſent re- 
ferred to compꝛomiſe. 


Anne Gibbons Plaintiff, Anne Prewd Defendant. 
In Action ſur le Caſe. _ 


DE Plaintiff declared, That whereas it was upon the 
18th of November 1652. mutually agreed betwirt them, 
that the Plaintiff ſhould befoze Lady-day following, convey 
over all her Eſtate and Jntereſt in the real Eſtate of Wil- 
liam Prewd, deceaſed, to the Defendant and her Heirs, and 
that in conſideration thereof, the Defendant ſhould befoze that 
time pay the Plaintiff 25 l. and convey unto her and her Þeirs 
ſo much of the ſaid real Eſtate as ſhould amount to 50 1. 
per annum, and enter into a Bond of 2000 1.. the ſaid De- 
fendant afterwards the ſame day and year in conſideration 
the Plaintiff did promiſe to the Defendant to perfoym her part 
of the ſaid Agreement, did pꝛomiſe to the Plaintiff to perfozm 
her part of the ſame, and avers the real Eſtate to be wozth 
500 l. per annum. Upon Non Aſſumpfit, and. Uerdic fo the 
Plaintiff; it was moved in Arreſt of Judgment, 

By Mr. Atkins, That as the Caſe is, the Plaintiff muſt 
perfoum her part ok the Agreement firff, otherwiſe the Defen- 
dant cannot convey to the Plaintiff 50 1. per annum out of the 
lald Eſtate. | Anſw. 
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modo, oz conditional, but abſolute and reciprocal by reaſon 
of the Agreement; fo2 it is not in conſideration that the 
Plaintiff ſhould convey all her Eſtate, &c, but in conſidera- 
tion that the Plaintiff did agree to it; and the conſidera: 
tion upon which the Action is grounded, is a mutual P20- 
miſe to perfoum the Agreement. 5 H. 7. 10. b. As if J cove- 
nant to marry a Mans Daughter, and he Covenants to give 
me a hundzed pounds; fo here the Agreement and P2omilſe, 
which is reciprocal, and gives the Defendant a Remedy ups 
on Beach made by the Plaintiff, is the conſideration, and not 
the perfozmance of any Act. by the Plaintifti 7 

2. The Plaintiff has as long time by the Agreement to con- 
vey her Eſtate, as the Defendant has to convey patt of the 
real Eſtate of William Prewde.- 

3. The Agreement and Pꝛomiſe made by the Defendant, 
is not to convey to the Plaintiff part of the Eſtate conveyed 
by the Plainrift to the Defendant, but to convey part of the 
teal Effate of William Prewde, which may be done though the 
Plaintiff does not convey any part of her Eſtate and Jntereſt 
therein ta the Defendant. | | 
. 2d, Obj. was, That the Defendants part of the Agreement 
was pzomiſed to be 'perfo2zmed in conſideration of the Plain- 
riffs perfozming her part of the Agreement, which is not averr'd 
to be petfozmed. 1 

Anſwer. That is à miſtake, ko the Defendants Agreement 
does not depend upon the Plaintiffs perfozming of any Ad, 
but is, that in conſideration that the Plaintiff agreed to do 
ſuch a thing, the Defendant agreed to do another thing, 
and the conſideration is no other than the reciprocal Promiſe 
of one to the other, which is Executoꝛy, and upon which the 
Parties have mutual Remedies 3 and it is a general Rule, 
that when the Defendant has a remedy fo the conſſderation 
of a P2omiſe, that conſideration needs not be averrd to be 
perfoumed, which is our Cale; and afterwards Judgment was 
given pro Quer 1 | 8 


Trin. 165 5. In this Court, Ernely verſus Lord 
| Falkland ſar Promiſe. | 8 


T  ÞE Plaintiff declared that it was agreed betwirt the Plain- 
1 if andthe Defendant, that their Poꝛſes ſhould run a 
Race, and the Winner to have of the other 2001. with ſome 
other particulars of the Agreement: And that whereas the 
Plaintiff had p2omiſed to perfozm on his part, the a 


Anſw. The perfozmance on the Defendants part is not * 


(9) 


— 
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had p2omiſed to perfoꝛm on his. After a Uerdic fo? the Plain- 
tiff, the conſideration was admitted upon a motion in Arreſt 
of Judgment, to be good, being grounded upon ſuch a reci- 
procal Pꝛomiſe. But the only queſtion was, whether it was 
certainly enough lafd, oꝛ no: Fo2 the wozds were, Whereas 
the Plaintiff promiſed, &c. but that too was adjudged to be 
good and ſufficiently certain, Vid. 48 E. 3. 3. Raſepoole's Caſe, 
& Mich, 24 Car. Reg. Bragg verſus Nightingale, Entf Trin. 24 
Car. Reg. 601, & Brockesby's Caſe, Paſch. 1649. B. R. Emi Mich. 
Car. Reg. 73. 


Sir George Sands verſus Sir John Thorowgood and 
others, Truſtees for the Maintenance of Miniſters, 


In a Bill of Review. 


HE Caſe was this: Sir John Thorowgood and the reſt 
of the Truſtees had a Decree fn this Court againſt the 
Plaintiff fo2 400 l. odd mony, which was accowdingly paid; 
and afterwards the Truſtees were altered by an Ordinance of 
the Lord Protector, and five were put out and five new ones 
put in; after which the Plaintiff pzeferred his Bill of Review 
againſt thoſe Truſtees, that had the Decree againſt Him, omit- 
ting the New Truſtees. Mhereupon the Defendants demurred, 
and ſhewed fo2 Cauſe, that the Truſt was transferred to 0- 
thers by Aa of Law; and therefoze they that Have the pꝛe⸗ 
ſent Jutereſt and Eſtate ought to be made parties, and they that 
are diſplaced ought to be named; fo? there fs no reaſon to 
charge them ſince thep rereived nothing to their own uſe, 
But it was anſwered, that this is in the nature of a MUrit 
of Error, 6 Rep. Ruddock's Caſe, which muſt be bzonght againſt 
the fame perſons that have recovered 3 and here the parties 
ſue to be reffo2ed to what has been recovered from them, 
which they muſt be by the perſons that recovered againft them. 
And though the ſatd*Ordinance had altered the Truſtees, yet the 
Rules and Wethods of Pꝛocæ dings were not altered by it. 
The Court ſeemed to doubt upon the matter, but at laſt it 


was agreed that the new Truſtees ſhould be made parties ſans 
prejudice, &c. 
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Information per Morby verſus John Urlin Eſquire. 


PO the Statute of 35 H. 8. cap. 17. lo grubbing up (1) 
Mond in Buckinghamſhire contra formam Statuti; after 
a Uerdict fo2 the Plaintiff, it was moved in Arreſt of Judgment. 

1. That it is not mentioned in the Jnfozmation, that the 
CUlod. was growing at the time of the Ac made, fog ſo the 
words of the Statute run, and ſo it ought to be ſet fozth, as 
upon ide Zeh of Eli. concerning Apprentices, which hath been 
often avjudgey. 

2. Becauſe by the Statute of 21 Jac: -.the Information ought 
to be bjought and tried in the pzoper Cou N 


and not tien up to toad growing at the time of 
2 formam Statuti ſupplies it, r were ſo; as in 

yer 312. 

And as to the 2d Objection grounded upon the Statute ot 
21 Jac. cap. 14. That: is a miſtake, fo2 that Lum takes place 
only in ſuch Caſes where Juſtices of Pea.e 02. of Allie have 
power by Law to hear and determine; but by 

preſent Antoꝛmation is 


Ex Adjornatur: But 
afterwards Judgment was arreſted upon the firſt Exc 


© 
ry 
& 
2 
— 
Aa. 
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Edward Maſter Eſq; againft Sir Herbert Whutchicld 
and Hockin. 


(2) LIP" Engliſh-Bill in the Exchequer-Chamber, the Caſe 
was thus, viz. The Plaintiff had Judgment againſt the 

Defendant, Whitefield, fo2 500 1. in Mich. 165 1. in the Upper- 
Bench; and afterwards in Trin. 1654. the other Defendant, 
Hockin, obtained a Judgment againſt the Detendant White- 

field fo? 10001. and outlawed him upon it in Mich. 1654. 
whereupon the roth of Dec. 1654. the anno! of Burmarſh 

was extended of the value of 120 l. per annum, and ſeized into 

the Protectors Hands 3 and in January 1654. the moiety of it 

was extended by vertue of an Elegit upon the firſt Judgment ; 

and the Defendant Hockin obtained a Leaſe ot it out of the 
Exechequer, upon the Extent upon the Outlawry, quamdiu, 

&c« but levied only by levari the (aid 120 l. ꝓ ann. out'of the 
moiety extended ut ſupra, and permitted the other Defendant 

and his Tenantz to enjoy the reſidue of. the:Pofits of-the ſaid 
Mannoz, to the value of 378 l. per annum and the Defendant 
Hockin was decxeeb ta account with the Plaintiff fo? all the 
Pꝛoſits which be had oz might have received, without any will- 
ful oz negligent default of his. Quod nota, That the Leſlie 
of an Eſtate upon an Outlawry ſhall be compelled to account 
fo the Pꝛofits, which he might have received, with a Creditoꝛ 
rn outhawey, who bas an Intereſt in the ſame Lands 

Extent. . 4 e : 

T bards in Eaſter Term 1658. the Court held that 
the Lefi#;couldlevy na moxe than the extended value, and could 
nut enter and take all the Profits, fo that the Protector had 
na Interest in the Lands extended, nut only perception ot 
Profits, vid. 21 H. 7. 5. a. accordant per Cur. but the Party 
may take out a melius inquirend. and have them extended at a 
greater value 3 and it wan agreed, that the Plaintiff ſhould 
take the Detendant Hockins place, and pap him 200 l. per an- 
num, till Hockins Debt were ſatisfied,” and the Outlawry to re. 
main in fozce 3 and the Extent upon the legte, after the Extent 
upon the Outlawry was held v8td, quoad che Protector. 7 


F 
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Gardiner and his Wife verſus Parker. 


1 Plaintiffs bzought an Action upon the Caſe fo wowg (1) 
n by the Defendant of the Feme Plaintiff, viz, You 

are a Whore, and I can have a better Whore for a groat, and 

you get your Living by your Tail ; adjudged actionable ſince 

the late AO. Foz that theſe woꝛds imply a continued courſe 

of Fornication and Adultery, Do to (ap, Thou art a Whore 

and wert carted for a Whore: Oz, Thou art a Whore and 

goeſt down into the Country to vent thy ware: Oz, Thou 

art a Whore, and ſuch a Man's Whore, Judgment , niſi 


cauſa, & c. 


Þ 2 De 


; 
i 
1 
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The Attorny General verſus Alum. 


N an Information at the Suit of the Attorny General, the 
Cale was thus, viz. The Ruſſia Company was incoꝛpo- 
rated bp Letters Patents, 1 and 2 Phil. and Mar. and it was 


2 them, That no Perſon not being of their Company 
oper 


Trade thither without their leave, on the penalty of 
ning Ship and Goods. Afterwards by Act of Parliament, 
8 Elie, theſe Letters Patents were confirmed ; and it was 
farther .£ That no Perſon, Subject or other, ſhould 
Trade thither without leave of the Company; and the queſtion 
was, Whether oz no one that was Free of the Company, might 
Trade thither without leave of the Company, 


Stephens pro Defendente, That he may; foz it was not the 
intent of the Act to exclude them, but Strangers that were 
not of the Company; and the Act is an Ac of Confirmation, 
rather than ut Crearfon ; Beſides, 1. chere is no inconvent- 
ence in ſuch Perſons trading; and the ad was made to re⸗ 
dels an Inconvenience. 

2. Ihen a particular Benefit is intended, it does not ex. 
tend to other Perſons. : 

3. Jt would be a repugnancy to conſtrue the Act ſo as to re- 
ſtrain Paiviledges granted befoze the ſame Ac, 8 Rep. 154. 

A 4th Reaſon he grounded upon a Proviſo in the Ac re- 
lating to Hull; and cited 8 Rep. Doco2 Bonhams Caſe. That 
the Puviledges granted to the College of Pbyſitians extended 
to Eꝛaduates without nominatton, or. 


9 


Atkins, fo2 the Attorny General. The dd iſt. alters the 
Name of the Cozpozation. 2. Jt alters the Penalty. 3. Jt 
makes an alteration in the Traders, viz. That-none ſhall 
Trade thither, Subject oz Denizen, without Licence, which 


extends 
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extends to particular Perſons even of the Company, ta 
reſtrain their Trading thither without Licence. The In⸗ 
tention of the ad was to regulate ave, and to ap- 
mopꝛiate it to the Regulation and ment of the Come 
pany. 

And the. Court inclined to be of this Opinion, fo2 the 
great Inconvenience was the ſingle and ſeparate Trade of 
thoſe of the Company, and not of Foreigners, who could 
not Trave without leave of the Company, And the Act is 
a meer Act of Creation, and to regulate thoſe of the Com- 
pany, who Trade ſeparate, to the pꝛejudice of the Stock 
of the Company. And ik it were an Ac of Confirmation, it 
would be a void Ag, becauſe the Letters Patents themſelves 
are void, being to appropriate a Trade, which the King can- 


” - 
— 


not do by Las. 


* 
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The Attorny-General Plaintiff, againſt the Earl of 
Weſtmerland Defendant. 


In a Plea to A Charge and a Demurrer to it. 


Þ E Low Brudnel was a Recuſant Convict, and the Earl 

[ of Weſtmerland took a Leaſe of the King of two parts 
of his Eſtate in truſt fo2 the Recuſant, and with a Non-obſtante 
. of the Act of Parliament in 3 Jac. 

Stevens pro Quef. That the King cannot diſpenſe with that 
Act. 1. Becauſe the Act abſolutely foꝛbids it. It the Ac had 
fozbidden it ſab modo, andunder a penalty, it might have bien 
otherwiſe, 1 Inſt. 117. 3 laſt. 237. Dyer 303. 2 Rep. 3. 

2. There is a difference betwixt an Act that barely creates 

an Offence, which was none befoze 3 and an Ad that conſi- 
ders a thing as miſchievous in its conſequences. In the firſt 
Caſe the King map diſpeoſe 3 in the latter he cannot. 
* 3. An Act made pro bono publico cannot be diſpenſed with: 
And this is an Ag pro bono publico, viz. To pzevent'Recu- 
ſants from maintaining and nouriſhing Enemies to the State, 
Hob. 214. 11 Rep. 88. 2 Rep. 3, 12. 3 Inſt. 238. Bract. 132. 
4 Rep. Bozoun's Caſe, Aſſize 443. 11 H. 7, 12. | 

4. When the Law diſables the King to grant, there no Non- 
obſtapte can make ſuch a Gzant good, Hob. 75. 146. Dyer 
211, 225. 

5. here the King endangers the bneach of his Oath, there 
be cannot diſpenſe with an Ac of Parliament. 

Object. The King can pardon Murder, which touches his 
Oath, Stamf. Pl. Cor. 10 f. 3 Inſt. 236. 12 Rep. 18. 

Reſp. In Rickaby's Caſe in the Upper-Bench, 1653. Jt was 
— that the King could not pardon Murder by g Non - ob- 

ante. 


But 
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But in the Caſe in queſtion, becauſe the Truſt did not ap- 
pear by any matter of Reco, the Court would not take notice 
of it by any matter dehors. But the Court was of Dpinton that 
the King could not diſpence in this Caſe, becauſe he was diſ- 
abled by the Ac to grant, 8c. 


Pawlet vers Freak. 


Pon Engliſh Bill the Caſe was, that ſeberal Euecutors (2) 
were made, and one proved theUUill and the reſt refuſed ; 1 

— he that had —2 Till dyed, and another perſon took 

1 of Adminiſtration ; and preferred his Bill in this 


rer very that þ the 
2 are all Executors ; and aft 

er no other pron can inter 

And it daes not appear that they who 

_ the rx ' Whereupon the Bill . Fri. Vid. 

9 Rep. ne Caſe, and 21 E. 4: 


of the lll by 
pꝛobed the 
the lives 


Jones verſus Windovoth 


5 of _ (3) 


2 Trover and Converſion fox Lerter 
| 125 Aſter a Uerdict def che 
— 


7 Chat we cannot be convented g Noe 22 8 
E 
ind fs it is intender 


of the Ketter Patents is not ſpect - 
- becauſe there is fuffictent conaini 
Net 5 Eg Hor 
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Young vers Woollaſton and Pennington Vicounts de 
Londres. 


N Debt fo2 1000 l. by them levied in the year 1639. fo 
the King, and aſſigned over to Young ; after the darrein 
continuance Woolaſton dyed, which the Plaintiff ſuggeſted up- 
on the Roll, and pꝛayed a diſtring' Jurator' againſt Pennington 
only, who at the day of the Niſi prius pleaded the death of 
Woolaſton in Abatement 3 which Plea was received notwith- 
ſtanding the ſurmile upon the Recozd.z fed quære de ceo, 
Vid. 4 H. 7. 7. The Plaint iff at the Niſi prius demurred tothe 
Plea 3 and there was a Joinder in demurrer; and this was 
allowed by the Judge of Niſi prius; and ſu he ſaid, it had 
bn uſed. And that a Demurrer to a Challenge might be 
determined there; but other Demurrers were to be adjourn d. 
The next Term it was argued by Serjeant Hardres pro 
Quer. 8 
J will not inſiſt upon the general Learning of Abatements 
of Writs; but will ſtick to that which is here in point, viz. 
Abatements bp the death of Parties. 

1. The Law regards and tenders the pzeſervation rather 
than the deſtruction of a thing; the affirmance of TUrits ra- 
ther than their abatement. It in a Trit of Error two Ori- 
ginals are certified, the better of the two ſhall be taken, 5 
Rep. 37. Biſhop's Caſe. And lo the conſtant pzactice is in the 
Court of Kings Bench, that it in a Writ of Error a Certiorari be 
awarded upon diminution alledged, and a Certificate be made 
in affirmance of the Judgment, the Plaintiff in the TUrit of 
Error ſhall not have another to make it reverſible in the point 
already certified; but in affirmance of the Judgment there 
may be another Certiorari, Avery and Kirton's Cafe, Mich. 
1649. in B. R. Entf Mich. 23 Car. Rot. 239. Upon this ground 
in 11. Aſſ. 20. it is held that if by any matter a Writ may be 
made good, it ſhall not be abated; and therefore if two 
patts of a moiety of a Mill be demanded in a CTUrit of Mor- 
danceſter, the Writ is good; and it ſhall be intended a third 
part of the Entirety, though not demanded acccoding to the 
uſual foam. In 12 Af, 28. Treſpaſs quare foſſatos ſuos fre- 
gerunt, which is impꝛoper and ſhould have ben proſtraverune ; 
yet the Writ was not abated fo2 that: So here if by any 
reaſonable conſtruction 02 intendment the Writ map be made 
good, it ſhall not be abated. 


The 
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The 2d Reaſon J go upon is, to avoid circuity of Action; 
ko fruſtra fit per plura quod fieri poteſt per pauciora, 21H. 7. 
23, 24. John Purſoe's Caſe. It a Pan make a Leaſe fo? 
years and covenant that the Leſſee may cut down Tries; the 
Leflee may plead this in an Action of. Waſte, without being 
put to an Action of Covenant, So in Debt upon an Obit: 
gation the Defendant may plead that after the ſealing of the 
Bond the Plaintiff granted to him that he ſhould not be im⸗ 
pleaded till ſuch a time, and if he were that he might plead it 
in diſcharge; this4s a good Plea in Bar. 3 

So that it appears by theſe Caſes that the Law will not 
wozk the diſſolution of any thing, but in caſe of neceſlity 3 
noꝛ will countenance circuity of Actions, and perplexity of Suits, 
if it may be avoided, | LY 

3. To apply the, reaſon of the Law to our Caſe of Abate- 
ment. The death of one Defendant will not abate a Writ, where 
there is no alteration made by his death, and where there 
are others left who are ſufficient to ſuppoꝛt it. And therefo2e 
if a Nlrit ot Mordanceſter be bought againſt two Joyntenants, 
and one of them die, the Mrit -bates only againſt him; be⸗ 
cauſe the whole Eſtate of the Land ſurvives to the other; 
and there is no alteration made. But if the Defendants be 
Co-parceners, the Writ abates by the death of one, becauſe 
there the Eſtate does not ſurvive and there is an alteration of 
the Tenancy. Fo 2 | 

7 E. 3. 273. b. If a Quare Impedit be hꝛought againſt an 
Pusband and TUike, and the Mie dye and the Baron be Te- 
nant by the Curteſie, the Writ does not abate. In like man⸗ 
ner ik it be bought againſt two others, and one dye, 9 H. 5. 
6. So if the Patron dye, 11 H. 6. 30. b. 57. a. Becauſe in theſe 
Caſes there are ſufficient perſons left to ſuppoꝛt the TUrit and 
the Action, 11 All. 15. 27 Aſſ. 45. | 

7 E. 3. 245. a. It ina Præcipe againſt two perſons one Te- 
nant make default, and the other take upon htmſelf the entire 
Tenancy, and Jfſue be taken upon it, and afterwards he that 
made default dies, this does not abate the Writ, though the 
other Tenant has taken the entire Tenancy upon himſelf, be- 


cauſe the Demandant has not admitted it, but taken Iſſue up 


on it. | 

And as the Law is (o in real Actions, which are moze pꝛe⸗ 
tile, and muſt have pꝛoper Tenants 3 ſo it is the ſame in per- 
ſonal Actions, and upon the ſame reaſon. | 

47 E. 3. 7. a. In a Scire tac to recover damages in an Aſſize 
againſt two, whereof one dies; this does not abate the Writ 
againſt the other, 

Q 12 Rep. 
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12 Rep. 2. 25 E. 3.81. b. In Audita Querela againſt two, 
who have taken out Execution upon a Statute-Merchanr, and 
afterwards releaſed ; the death of one of them does not abate 
the Writ. a 

1 1 & 2 Eliz. Dyer 175. Replevin againſt two ; after 
Conuſance made as Bailiffs, one of the Defendants dyeth; this 
does not abate the Writ. 

And the reaſon of all theſe Caſes is becauſe by the death 
of one of the Defendants there is no alteration made as to the 

\ Plaintiff, and he cannot purchaſe a better Weir. 

There is a Diverſity betwirt a Wric that was not well pur- 
chaſed at firſt, and a Writ that is right oziginally, though by 
the death of a Defendant, o2 other accident, it may become 
faultyz as if an Action be bzought againſt ſeveral perſons, 
whereof one is not in rerum natura, the Writ ſhall abate a- 
gainſt them all; but the Writ in our Caſe was right when it 
was taken out. 

A lecond diverſity there is betwirt the Act of God oꝛ of the 
Law, and the Act of the Party: Fog if the Plaintiff, pending 
the Suit, will releaſe to one of the Defendants, ft will abate 
the Writ againft them all; otherwiſe, in caſe of death. 

And after Iſſue joined death cannot p2operly be pleaded by 
one as a Party, but as Amicus Curiz, 38 H. 6. 9. b. 18 E. 4. 
2. b. 19. b. 14 H. 6. 9. a. So that it is in the Beaſt of the 
Court to make it abatable o2 not. 

Obj. 13 E. 3. Bre 263. 31 E. 3. Bfe 344. Jf an Account be 
bought againſt two, and one dye, it abates againſt all. 

Anſw. There the Writ charged them as Receivers aud Bai- 
liffs, which they could not be, when one of them was dead, ſo 
that the Writ was falſified ; which is not in our Cale; fo? the 
Action here is grounded upon the Return, which remains true 
as afozeſaid, 

Object. 50 E. 3. 7. 40 E. 3. 26. If an Adion of Debt be 
— againſt two, and one dyes, the Writ abates againſt 

oth. 

Anſw. The Action there was grounded upon a joint con- 
tract, and therefore by the death of one the Surmiſe of the Writ 
was altered: Foz one being dead, the Surmiſe ought to be 
that two contraced and one dyed, and there the Parties made 
the Contract; but in our Caſe the Law raifed it, & fortior eſt 
diſpoſitio legis quam hominis, Alſo here in our Caſe the Sur- 
miſe of the Writ remains true, and cannot be alterd fo2 the 
better againſt the ſurvivoz, no? lafd otherwiſe 3 and therefoze not 
like the Caſes objected, 


Fox 


4 
— — — 
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Foꝛ Authonties he cited 18 E. 4. 1. per Cuf, 22 R. 2. Bfe 
888. Jf Conſpiracy be bꝛought againſt two Men, the death of 
one ſhall not abate the Writ, and yet a Writ of Conſpiracy 
does not lie againit one Man; and the acquittal of all but 
one, is a difcharge of all, Stamf. Pl. Cor. 173. b. TUbich is 
far ſtronger than our Caſe is. 

Mich. 40, 41 Eliz. B. R. Harris's Caſe : There it was held 
clearly by the Court, that if an Acton of Debt were b2ought 
againſt two Sheriffs upon an Eſcape of one in Execution, that 
the death of one does not abate the Writ ; which is in Effect 
the ſame Caſe with ours. : 

And he pzayed Judgment fo2 the Plaintiff. 


Gough and Floyd. b. T) 


| N Engliſh Bill was drought againſt an -Exctitor at- the (5) 
Suit of a Creditor to diſcover -Aflets 4 and it was de- \? 

murred to, *becaufe it was bzought befoꝛe anp Suit com⸗ 

menced at Law; by which means the Defendant is liable to 

be doubly vert : Foz perhaps if he were ſited at Law he 

would confeſs the Debt, 02 pay it, rather than ftand out Butt. 


Quod nota, 
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Alderman Langham againſt Baker and twenty two 
others, Pariſhioners of St. Hellens London. 


H E Plaintiff as Farmer of the Impꝛopꝛiate Rectozy of the 
ſad Church, p2efers his here Bill againſt the Defendants 
fo2 not paying their Tithes, in London, accowing the Decree 
in 37 H. 8. To which the Defendants plead the laid Dectee, and 
that the Plainriff has his remedy befoge:the Mayor of London 
by the Act of Parliament, which ſettles the Decree; and de⸗ 
mand judgment whether 02 no this Court will take conuſance 
of the Matter? | 
And it was helv clearly that the Court hag furisdiction in this 
Cauſe; fo2 that it appears by the very Decree it (elf, and 
the Act in 37 H. 8. and by Linwood de Decimis, That Tithes 
where payable in London befoze. the ſaid Act fo2 Houſes, but 
theQuota was doubtful, which ts remedied by the ſaid Act and 
Decree ; and the Act has no negative wozds; it is not ſaid 
befoze the Lord Mayor of London, and not elſewhere, Vide 
Scudamores Caſe, 5 Jac. cited Co. Mag. Chart. upon 2 Ed. 6. 
and Tithes were determinable here ab antiquo; as appears by 
38 Aff. Selden de Decimis. 4 Ed. 4. and by Articul. Cleri cap. 4. 
In Caſe of the King and his Farmers ; the Cauſe follows the 
Perſon and his Paiviledge 3 and this Caſe is not to be re⸗ 
ſembled to Caſes where Juſtices of the Peace are impomed 
by Act of Parliament; and fo2 that cauſe Juſtices of Oyer 
and Terminer have nothing to do, .no2 Juſtices of Gaol-deli- 
very; and ſo vice verſa, 11 Rep. Dodo Foſters Caſe. Foz 
they have but a limited Jurisdiaion. And the Kings Farmer 
has in reſpect of the Revenue the ſame perſonal Paiviledge 
that the King has; and without queſtion the King map ſue here. 
And it was ruled that the Defendants reſpondeant ouſter. 


Baker 
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Baker againſt Lenthal, Uber of the Chancery. 


1 Plaintiff pteferred his Bill here to be relieved againſt 
à Bond put in Suit by the Defendant at Common Law, 
which in deed was in the Petty. bag by reaſon of his privi- 
ledge 3. to. which the Deſendant pleaded his priviledge as an 
Officer of the Court of Chancery; and the Court agreed, 
that 


(2) 


en both Parties are priviledged ' Perſons; hig'privi 


ledge ſhall, take place, who ſues firſt in this Court; as 
Caſe Trin. 7 Jac. Gay cm Reynolds, in a Suit commenced 
in the Common Pleas hy an Attozny of that Court again the 
Mar(bal- pf. the Kings Bench; ſo here the Sujt in Equity tu 
be relle ved againſt the Penalty of the Bond ig firſt attached 
here 3 and it is not the ſame Sult with tha ommon Law, 
but diſtinc from it: Jt was alſo ſaid, that if: both are pri- 
viledged Perſuns, and the attendante of the one is move re- 
quiſite than of the other (as in this Caſe it is) the Plaintiff 
here, being an Accountant in this Court, and! upon his gc- 
ount, as, is alleugen by the Bill (which: cannot be done. bp 
Deputy, 92 by Attozny) that in ſuch caſe his priviledge ſhalt 
be allowed, who has moſt cauſe of priviledge. Et Adjor- 
natur. g 2 * n J of 
At another dap in the ſame Term the Plea was over-ruled, 
and an lnjunction granted till Anſwer, - 


Chichly againſt ***** ** and others C ommoners within 
* the Mannor of, ee. 


Wp Plaintiff, as Loꝛd ot the Bannoz, by EngliſhiBill 
maped a Decree againſt the Defendants, to have * 
concluded by a fozmer-Decree made in this Court conce 
Improvement and Apportionment ; by which ' Decree all the 
Tenants. were bound upon the Aulwer of ten only, and the 
tonlent of; the rect did not appear; and the Defendants 
in this Suit anſwered, that they and all thoſe whoſe E⸗ 
ſtates. they have in ſuch Meſuages, Lands ann Cenements 
have time out of mind had Common of Paſture, Tarbary, und 
liberty to dig OCravel in the laid Common, c. which the 
Plaintiff by Replication denied, and upon Examinations, and 
hearing the Cauſe, the Court was of Opinion that the fozmer 
Decree, to which the Tenants were not Parties, does not 


conctude 


PP | 
Ala no 


(3) 


C 


Zee e, 
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conclude them. And that it ought to be tried at Law whe- 
ther they have luch a Common as they claim to have, oz not; 
and that the Common, as alledged in the Anſwer, is void in 
Law, becauſe Common fans nomber cannot be appendant to 
any thing but Lands; and that it is called Common fans nom- 
ber, becauſe it is only foꝛ Beaſts levent and couchant; and 
it is incertain how many thole are, there being moze in ſome 
years than in other; but it is a Common certain in its na- 
ture; fo2 id certum eſt quod certum reddi poteſt. And that 
they aught to go to Law to pꝛove the preſcription, that they 
have laid in their Anſwers, which ſeemed hard upon the Defen- 
dants, foꝛ want of Fozm fn their Anſwer; eſpecially ſince the 
Title to the Common is not the Scope ok the Bill, but the 
Improvement, by which it is admitted that they have Right of 
Common, | 


Henry Olive Plaintiff, George Gwin Deferidant. 

E fo2 Lands in -Brecknock-fhire, in Wales; upon 

not · guilty pleaded, and a Tryal there, the Defendants gave 
in Evidence a Recovery in a TUrit of quod ei deforciat, which 
is their Writ of Right, at the Great Scffions there; and Iſſue 
being tendered thereupon, the Defendants pꝛoduced an Ex- 
emplification of the Recozd, under the Seal of the Great Sef- 
ſions, but not the Beco it ſelf; and the Plaintiff demurred 
to the Evidence; and the queſtion nom was, Thether the 
Exemplification maintained the Iſſue foz the Defendants, oz 
not? 

Trever pro quer. That it is no Evidence. He · ſaid that 
Lieger-Books, and ſuch Paper Bols cannot be exempliſied, 
but when offered in Evidence, muſt be themſelves pꝛoduced: 
But pet that Exemplifications of Popes Bulls, under the Bt⸗ 
ſhops Seal, had ben admitted in Evidence fn Sir Tho. Reads 
Caſe, Hill. 22 Jac. B. R. But the Common Law tak no notice 
of Exemplifications, till the Statutes of 3 and 4 Ed. 6. and 
23 Eliz. cap. 3. which Statutes concern Letters Patents only, 
as was reſolved. in Pages Caſe, 5 Rep. and in 5 R. 2. Parl. 
Roll. num. 85. there is an Anſwer in Parliament, That the 
Law admits of no Exewplitication of Pꝛoceſs o2 Pleadings. 

Obj. By the Act of 34 H. 8. concerning Wales, and the Go⸗ 
vernment thereof, it is enacted, That Exemplifications of Re- 
cords ſhall be allowed, 


Reſp. 
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Reſp. There are but two Repertozies of Recozds in Wales, 
the one in North-Wales, the. other in South- Wales; and this 
Beatuts extends to the Welſn-Men only ; as appears Plow. 

Om. 

Obj. 27 Eliz. cap. 9. =. GEES 23 

Reſp. That Ad extends only to Fines and Common Reco- 
veries. And the Court here cannot take notice of the Exem- 
plification of a Record there, where the Jurisdidion is limit- 
ted; as appears Cro. Car. 34. upon aRecow removed hither; 
And Hill, 7 Car. B. R. in Prices Cafe, the Judge cited Authozity, 
That if the Recoꝛd of a Jungment there were removed hither, 
an Action of Debt would not lie upon it; noz was any ſuch 
Evidence ever offered ſince, 34 H. 8. And a Law dilus d is 
as it were become nul. Vide Littleton upon the Statute of 
Mert. concerning diſparagement. Hob, Rep. 78. St. Johns 
Caſe. 6 Rep. Gateways Caſe, and 37 Ed, 3. Parl. num. 10. 
The Barons and Serjeants at Law were peariy to make en- 
quiry what Laws were uſed, and what not: alſo the Exem- 
plification fg only of the Enrolment of the Recod, and not of 
the Record it (elf, 2 and 3 Eliz. Dyer 187, 275. Bro. Record 
49. Co. Inſt. 225. and Dyer 369. Scire, Fac' does not lie up- 
on the Tenor of a Recow; And by 15 Af. 16. aRecozd in 
Wales cannot be vouched here; and in a Cate tried at Lear 
Aſſizes 1656, ſuch an Exemplification, was not admitted fo: 
Evidence upon Jflue of nul tiel mens fn Lemont, and (0 
concluved pro quer. But it was fatd on the other ſide, 
That here the Iſſue fs not upon nul tiel Record, but the Ge- 
neral Iſſue; and the Exemplification comes in upon Evidence 
only to the Jury, and may be ſufficient ground fo2 them to 
find fo2 the Defendant. Et Adjornatur. | 2 

At another day Atkins argued p Deſendente Þ T 


and Scholaſtica's Caſe, Plow. Com. 411. where raphe 
ah pet a Sen | 
lament P e Fre : 

r 5 | ep. 
— renz un Nut 8 


Caſe. Bro. 
lea of a Recow, and Evidence upon a General Jſſtie; in 
2 8 


: 
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cauſe the Court here ought not to take notice of any fuch 
inferio2 Seal; but if it were exemplified under the Great 
Seal, then it wbuld be Evidence and Proof, although the Re- 
cord it ſelf were loft ; but whilft the Record it ſeit is in be: 
ing, no Exemplification under any other Seal ſhall be ad- 
mitted. But it was ſafd on the other ſide, that it was held by 
the Judges at Serjeants- Inn upon a Demurrer to evidence in 
Whiteheads Caſe, That an Exemplification under the Seal of 
the Mayor of Briſtow, of a Recovery there, ſhould be given 
in Evidence, though the Recowd it ſelf could not be found, 
And ſo it was at the next Aſſizes; and per Cur. Trials tn 
the next adjoining County to Wales are not by any Statute 
Law, but by Preſcription ; and they are tantamount to Trials 
within Wales, where it is admitted that ſuch Evidence is god, 
being within the ſame Jurisdicion,. & Adjornatur. 

At another day Baldwin argued fo2 the Plaintiff, That it is 
no Evidence, becauſe the effect of the Recoꝛd only is expꝛeſſed, 
whereas the Record it ſelf ought to be ſet fo2th in bæc verba, 
3 H. 6. 4. Mich. 21. Car. B. R. Rot. 440. Wright and Sit Paul 
Pinder, in Evidence to a Jury, to pꝛove a diem clauſit extre- 
mum gout of the Exchequer, the Recow it ſelf could not be 
found, but a CUarrant fo2 it, and an Entry of it in the 
Docket:-Book was p2oved, and upon a Oemurrer it was ad- 
judged to be no Evidence, becauſe a Record cannot be pꝛoved 
but by it ſelf. Vide Raſt. Entries 318. 1 and 2 Ph. and Mar. 
Rot. 13. B. R. John verſus Langley, The recital of a Leaſe 
without ſewing ft, ruled to be no Evidence upon a Demur⸗ 
rer. Vide Bro. Records 74. N. B. 144. 28 Afi. 14. 9 H. 7.9. 
Dyer 227. Plow. Com. 232. Dyer 236. No Exemplification 
is Evidence but in the ſame Court to pꝛove a Reco up- 
on pal tiel Record pleaded, but it muſt be under the G2eat 
Seal. Vide Bro. Records 65. Co, 1 Inſt. 128, 12 Ed. 4. 16. 
and the Statute of 27 Eliz. cap. 3. extends to Common Reco- 
veries only. It muſt be given in Evidence by the late da, 
in like manner as if it were to be pleaded, and that muſt be 
under the G2eat Seal; and co concluded pro Quer. 


Harris verſus Colliton. 


12 Defendant had a Judgment at Law againſt the 
Plaintiff : After a Uerdict fo2 Rent of a Houſe. and to 
be relieved againſt that Judgment, the Plaintiff preferred his 
Bill here, alledging that he could make no pyofit of the Houſe 
demiſed, by reaſon that it was demoliſhed in the late Mars; 
to 
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to which Bill the Defendant demurred, and ſets forth the Sta- 
tute of 4 H. 4. That after a Judgment the Party ſhall not 
be impeached till it be reverſed by Error oz Attaint. And now 
Atkins argued fo2 the Defendant, That the ſaid Statute was 
not introducive ot a new Law, but declarative of the Cont- 
mon Law; and that it extended to the Court of Chancery, 
by reaſon of the woꝛds devant le Roy meſme, as this Court 
likewiſe is, and ſo is called; and collateral Equity is within 
the Law, as was reſolved in Mich, 39 and 40 Eliz; in Throg- 
morton and Sir Moyle Finches Cafe, Co. Juriſdiction of Courts: 
And in Do. and Stud. 30. it is ſaid, That that Statute is a 
reaſonable and equitable Law, being made fo2 repoſe and 
quiet; and in 22 Ed. 4. it is ſaid, That after Judgment no 
Injunction lies out of a Court of Equity; and in 22 Car. in 
Langham and Caſe, In the Houſe of Lords, in Par- 
liament, it was reſolved, That arter a Judgment obtained at 
Law, no remedy lies in Equity; but the Court not being full 
it was adjourned.” f. | » 7 »; 
Afterwards in Michaelmas Term Finch argued fox the De- 
fendant. 1. De Conſidered how the Common Law ſfwd befoze 
the Statute of 4 H. 4. He ſaid there was an Equity, as ap- 
ears by Doctor and Student, which was part of the Common 
aw, though regular Pꝛoceedings in Equity were not known 
till of late times. Vide 'Articul: ſup. Chartas, cap. 5. Co. 
Mag. Chart. 551. There many Ads of Parliament are cited, 
that after a Judgment there was no reniedy fo2 the Defen- 
dant, but in Parliament, otherwiſe than by a TUrit of Error, 
02 a TUrit of Attaint; and that the Common Law was thus, 
appears by the Statute of Gloc. cap. 4. and Weſtm. 2, cap. 4. 
here after Judgment by default, though by Colluſion, a 
Leſſee fo2 peats, o2 a Feme-Covert, could not falſifie 3 and 
in 2 K. 3. 21. and fn Bracton the Reaſon is given, viz. Be⸗ 
cauſe Marliaments were to ſit once o2 twice a year to redꝛeſs 
ſuch Gzievances. And it appears by 13 Ed. 3. prohibit. That 
after a Judgment obtained at Law, a Prohibition lap to the 
Court of Chancery. 2 It | | 
Then he conſidered the Statute of 4 H. 4. 1ſt. in words, 
ad. in meaning. The wows both in the Pꝛeamble, and in 
the Body. of the Ag, are full, and impoꝛt a poſitive reſtraint ; 
they are, that the Party (hall reſt in peace; and @ Fine ig 


called finis, quia finem lit ibus imponit. Then foz the meaning, 


He ſaid by dzawing the Matter in queſtion over again in Equi- 
ty, the Law is ſubverted, and the Judges will extend the wozds 


of an At to Caſes of equal Miſchiek, Vide 10 Rep. Bewfages 


Caſe, upon 23 H. 6. 
BR Obj. 
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Obj. The Statute extends only to a reverſal, which cannot 
be by a Suit here. | 

Reſp. The Fruit of the Judgment is floſt by a Suſt in Equi- 
tp, and that is a Piſchiet equal to, and is in effec a Rever- 
ſal of the Judgment; and ſuch a collateral Aa the Civilians 
call appellatio Curatoria ; and it is laid in the Reg. 62, 63, 
64. to be in enervationem judicii; and in 18 Ed. 3. Act de Par. 
liament, num. 32. it is called ſo. | 

Obj. At Law one Action lies againſt another, and that does 
in effect take away the Effect of the koꝛmer. | 
Reſp. The Statute did not intend to alter what was Com- 
mon Law befoze 3 but there was no relief in Equity befoze ; 
and therefoze the laſt wozds of the Act do not extend to it. 
Obj. The conſtant Pꝛactice in Chancery is to the con- 
trary. 
| Refo. There was no ſuch Pꝛactice fo2 100 years after the 
Statute of 4 H. 4. was made, viz. in H. 7. time, and befoze 
in 3 H. 5. nu. 46. 15 H. 6. cap. 4 The Parties flew into 
Parliament foz- relief in an A alter Judgment; and in 
3 H. 6. Rot. Parl. num. 22. The Biſhop ot Ely having reco- 
vered 400 Acres of Land in Wisbich, the Parties betook 
* to the Parliament; fo in 3 H. 5. num. 17. vide Co. 3 
Inſt. 123. . | 
Obj. In 9 Ed. 4. an Injundion was granted after Judg- 
ment. | J 

Reſp. But in 22 Ed. 4. it was denied; and it does not ap- 
pear in 9 Ed. 4. but that the Bill was erhibited befoze Judg⸗ 
ment. 

Obj. There are many Preſidents fot it. 

Reſp. Judicandum eſt legibus non exemplis. There are a 
thouſand Preſidents fo a Capizs upon a Recognizance in 
Chancery; but-a thouſand moze cannot make it to be Law; 
and many paſs ſub ſilentio, 02 upon the ſole Opinion of the 
Chancellor, who is willing to enlarge his own Jurfsdiction. 

Then he conſidered the Statute of 33 H. 8. and argued that 
that Statute did not enlarge the Statute of 4 H. 4. 02 let fn any 
Authozitp, in Equity, after a Judgment at Law; He laid there 
was no Book of Orders in the Exchequer befoze 1 Mar. An 
Audita querela is fo Common Law Equity; but no remedy 
lies by an Audita querela upon Matter that might have been 
232 befoze Judgmenr, as the Patter contained in this 

t 


Then he conſidered of Come Authozities ; and 1ſt. Thoſe 
that made againf him, 7 H. 7. 11. Tenant by Statute Merchant 
relieved in Equity upon the Statute of Gloc. cap. 4. 


— 


Reſp, 
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Reſp. That was upon a Recovery in a Court of Ancient 
N which not being ol Recozd, is not within the Statute 
of 4 

Object. 9 E. 4. Relief in Equity after Judgment. 

_ kelp That is contrary to Law upon the Reaſon (here 

wen. 
5 Object. Doct. & Stud. 3 1. 

Reſp. That makes fo2 me rather than againſt me. 

Object. 9 Rep. 99. Stamf. Prærog. 65. That the Chancelloz 
hes a double power, legal and equitable, , ordinary, and extra- 
ordinary. 

A That is no pꝛoper diſtinction to be utged in a Court 
of Law, 

Object. Dyer 21, 22. Injunction, there after a Judgment 
at Law. 

Reſp. That does not appear by the Bol. 4 

Object. In 12 Jac. the Judges were or opinion in Caſe of 
Præmunire, that the Chancery could relieve after Judgment. 

Reſp. Vid. 3 Inſt. 

The Authozities he cited fo? him, were 13 E. 3. Prohibiton 
11. Crompton's Juriſdict. de Courts 37. Throgmorton and Sir 
Moyl Fines s Caſe;Mich. 39 & 40 Eliz. Co. Juriſdit.de Courts tit. 
Chancery; and there was the ſame ground of Equity that is 
pꝛetended to be here, 3 loſt. 123. 4 Preſidenis there. The 20th 
Article againſt Cardinal Wolſey, Co. Mag. Chart. 55 1. Paſch. 
13 Jac. in Hab. Corp: foꝛ Glanvil and Allen, 17 Car. Tomſon 
and Hollingworth's Caſe in B. R. Jn Debt „ where ſuch a 
matter as the Equity of this Bill was pleaded and over- 
ruled, 23 Car. Lumbrey and Langham's Caſe in Parliament ac- 
cord. and concluded fo2 the Defendant. 

Atkins fo the Defendant cited Moorhead and Douglaſs's Caſe 
in this Court, 1655. Adjudged upon Argument in point. 

Stevens pro Quef. He ſaid the Court here does not in⸗ 
termeddle with the Judgment; that reſts in peace; but with 
matter dehors and that cannot be Law that excludes E- 
quity. De argued that the Statute of Præmunire tould not 
poſſibly extend to the Chancery; no2 the Statute of 4 H. 4. 
koz that the Jurildickion of the Court of Chancery in Equity 
was not then in being, and therefoze could not be reſtrained 
by. that Law. 

Jn anſwer to the Reaſons alledged by the Lom Coke to 
the contrary, he ſaid; 1. That nothing tryable at Law was 
touched here. 2. That the Parties are at peace as tg 
Pleading, but not in Equfty, 3. That no matter in 02 
upon Recow is in queſtion, but matter dehors: And con. 


tluded pro Quer. R 2 ge 
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At another day it was argued by Shaftoe fog the Defen- 
dant : He ſatd, that at the Common Law a Prohibition wolild 
lie, 13 E. 3. Prohibition 11, He urged the Statute of 27 E. 3. 
of Præmunite, and that wowws (in auter Court) extend to 
reſtrain the Tourt of Chancery. 1. "Becauſe all other ways 
of avoiding Judgments are by the Common Law, and there- 
foze not entended to be pꝛecluded; as, by a TUrit of Diſceit 
fo2 want of Summons, 35 H. 6. 44. By Audra Querela, which 
is an equitable Crit. By Certificate in Aſſiſe N. B. 183. 
Bp an Action of an higher nature, Sc. Vid. Plywd. Com, 
393. 18 E. 3. 15. Dyer 315. 2. The Parties will never be 
at peace, the Common-Law aims at, and the words 
of the Statute plainly og if Judgments at Law hail be 
queſtioned afterwards in Chancery, Vid. Co. Mag. Chart. 360. 
DoR. & Stud. 3 1. & Co. Lit. 168. Judicium pro veritate acci- 
pitur, Vid. 9 E. 4. 39. Atraint lies not at the Suit of an In- 
fant upon the ſame Benton. Dis 3d Reaſon he grounded 
upon Magn. Chart. Nulli negabimus, nulli differemus Iuſtitiam, 
8c. and referred to the Lord Cook s Commentary upon thoſe 
was. 4. The Right betwirt the Parttes is bound by the 
Judgment, Vid. 27 H.8. 15. 37 H. 6. 14. That the Court 
of Chancery, with reſpect to Pꝛoctedings in Equity, is no 
Court of Record. 5. To queſtion the matter in Equity tg 
to dꝛaw ft ad aliud examen 3 becanſe Proceedings there are 
upon written Depoſitions und not viva voce at coding to the 
Courſe of Tryals at Common Law, Vid. Hob. Rep. Dar- 
cies Caſe, 324. and Manwaring's Caſe, 203. And by this 
means the Courts of Law wonld be made Pandmaids to the 
Chancery. 

Object. The Penalty of the Bond is recoverable at Law. 

Reſp. The Law allows of a Miſchief rather than an in- 
convenience; and the Recovery of the Penalty map be pꝛe⸗ 
vented by erhibiting a BM befoze Judgment, Lit. p. 231. 
Do. & Stud. 31. 

Object. The wozds (in auter Court) in 27 E. 3. do not ex⸗ 
* RS — en F ht 

eſp. Statute of 16 K. 2. c. 6. are 10 expounded 
Vid. Parker m vita Stratford Archbiſhop of Canterbury, and 
by 5 E. 4. 6. they extend to Eccleſinſtical Courts in England. 

Object. 7 H. 7. 12. per Keble, that Releif lies in ſuch Cale. 

Reſp. That fs but the ſingle opinion of a Serjeant. 

Foz Authorities he tited, 10 H. 6. 14. that the Cuſtom of 
London does not extend to a dudgment. And 22 E. 4. 37. 
Doct. & Stud. cap. 18. Co. of Præmunmire, 3 Inſt. Norrice's 
Caſe, Dyer 201. That after Judgment upon inſpection of an 
Infant 
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Infane no farther Eramination is allowed in Chancery, Dr. 
Smith's Caſe, Mich. 13 Jac. B. R. 11 Rep. Magdalen Coll. Caſe, 
Aplley's Cale, Paſch. 13 Jac. & Glanvil's Cafe, Bulſtrode 2 Rep. 
302. Co. Juriſdidt. de Courts, 83. Keilway 42. That the Chan- 
cery is but of late ſtanding with reſpect to its extraowinary 
Jurigdiction, Hob. Rep. 203. Candiſt's Caſe, Dyer 20. 
Montague' pro Quef. . The Statur of 27 E. 3- of Præmunire 
is not pleaded here, no2 does it extend to the Chancery; the 


alibi by 5 E. 4. 6. extends to the Couet ot Rome and 


Eccleſiaſtical Courts, not to the Chancery , which is a Limb 
of the Common Law; and the Chancery was well known at 
that time, Vid. Plo. Com. 321. any Co. Juriſdict. of Courts, 
tit. Exchequer. The wozds in peace relate only to the Courts 

in which the Judgments are given; and cannot be extender 
to Calc hich the Common Law cunnot examin ; and Do. 
& Stud. 3 1. daes not pzohibite the Ex of a matter 
in Equity. Noz can a Court of Equity annihilate o2 call 
in queſtion ''a Judgment, but only raltigate the Kig02 of it 
in ſome Caſes, which anſwers 13 Ed. 3. Prohibition. 30 Ed. 


I4. 
9 Object. Co. Juriſdict. tit. Chan 

Reſp. The point there was cr the ſame matter could 
be examined over again, — hav received a determination 
at Law; and that is not our Caſe. | 

Object. Co. tit. Præmunire; That the Chancery is within 
the Statute of 27 E. 3. of Præmunire. 

Reſp. The queſtion is there upon the bety ſame matter that 
ban been tryed at Law, and Fraud and Surreptitiouſneſs, 
which the Court that gabe Judgment, could well enquire in- 
to and determin. And Langham's Cafe concerned exceſſive 
damages only; and the Defendant the Parliament 
which 4 H. 4. pzohibites; and yet in that Canſe there wag 
a new Tryal by an Oper in Chancery, Vid. 7 H. 7. 11. Dyer 
201, 301. Et adjornatur. | 


The Attorny General at the Relation of Thomas 
, Cocly agarnft Geo. Bagg and John Marſham Eqs. 


In an Information. 


Toe Cafe was, That Dir James Bagg Tatber of the De- 
fendant George, being an Accountant to the King as 
Receiver of his Cuftonis in 2 Car. Jn 3 Car. N and 
Gregory by Dird of Bargain and Sale enrolled bargained 

any 
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and ſold to the Defendant George and his Peirs, being then 
of the Age of nine years, the Mannoz of Leigham fo; 1200 l. 
paid by Sir James Bagg, ho afterwards received the Pꝛoſits 
during his Life, and dyed in Aug. the 14th of King Charles, 
being endebted to the Kiog in the ſum of 22500 J. fo the Cup 
ſtomg by him received in 12 Car. Alter his death a Crit 
of Diem clauſit extremum iſſued beating date the laſt day of 
the preceding Trin. Term to enquire what Lands he had when 
he became indebted to the King, upon which it was founy 
that he was then inter alia ſelzed of this Wannoz, and the 
Lands were (etzed into the King's Hands. Afterwards in Hi. 
Term 1649. the Defendant George Bag pleaded/as:-Ter-tez 
nant to the Extent, the ſaid Conveyance in 3 Car. And the 
Attorny General upon conſideration. ot the (aid-Convepance 
entred a Nolle ulterius preſequi; whereupon Judgment was 
given, that the Hands of the Keepers of the Liberties, &. 
ſhould be amoved. 4090 8 1062 v9 yt pi | 
.. Afterwards the DefendantyGeorge compounded toꝛ his E- 
ſtate, being fozfeited koꝛ Deliquency; and another perſon, 
who had paid the Compoſition Monp, had it moꝛtgaged to 
him fo2 his Security befoze the Information exhibited. And the 
Court was ofopinion that this was Fraud apparent; and ſulficient 
matter diſcloſed, to ſatisfie them, that this Mannoz was the 
Eſtate of Sir Ja. Bagg, being purchaſed with his Mony, and 
the Pꝛolits received by him during his Life. And they would 
not try the fraud, They were alſo of opinion that the Extent 
was well executed, though the TUrit- boze Teſte befoze Sit 
James's death; and it was a good Tarrant to make enquiry 
after his death, under the Pands of the Treaſurer and Chan- 
cellor of the Exchequer, and accozding to the common courſe 
of ſuch TUrits, which never bear Icſte in the Vacation time, 
but from Term to Term. But they doubted whether: this 
Judgment, as it is entred without a Salvo jure ſhould bind 
02 no, the Amoveas manum being abſolute: But they all held 
that the Statute of 4 H. 4. c. 23. does not extend to this Caſe of 
a Nolle proſequi. Et adjornatur. 

Afterwards in Mich. Term the matter was argued, and the 
Queſtion was whether oz no after ſuch Judgment as afozeſaid, 
the Protector could bꝛing in queſtion again the validity of that 
Conveyance fo2 Fraud. 

Hardres. J conceive he cannot. 1. A Judgment being 
once given by a Court upon matter of Fac, the validity there- 
of can never be dꝛawn in queſtfon again fo2 the ſame matter 
upon farther Evidence afterwards appearing to contradia the 
ſame; fo2 that were to bzing in queſtion the Credit and Duty 
of 
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of the Court. And the Rule is de tide & Officio Judicis non 
recipitur quæſtio. And the Reſult-of all here is, that becauſe 
Evidence and Matter now appears to the Court to clear the 
Fraud of the Conveyance, therefo2e that Judgment ſhall now 
be impeached. This, J ſay, is to tar the Court in point of 
their Tzuſt and Duty, which ought not to be, and would be a 
means to make Suits perpetual, 1 & 2 Ph. & Mar. Dyer 114. 
Vaux's Caſe. An Aſſize was bꝛought fo2 the Office of a Phili- 
zer. Vaux being admitted a Philizer, was put out of his Of- 
fice by the Court foꝛ abſenting himſelf and letting his Dffice 
to farm, and the Defendant Keble was put in his place; yet 
no Recon was made of Vaurx's diſcharge, noꝛ was he called 
to anſwee*fo2 himſelf. * And in the Afſize the Plaintiff would 
have had this matter enquired inta ; but it was not admirted : 
Foz the Court having determined the matte 

tather a point of tryal than a Judgment, 
be inquired into. "MN 

1 Mar. Dyer 89. b. Verney's Caſe. a f 


as- levied by a 
Feme Covert, who dyed .befoze Certificate and Engroſſement, 
and the Fine afterwards certified and alledgedfo2 Error in fait, 
that the Nloman dyed befoze the Teſte of the Dedimus;-where- 

as the Judge had certified the Concow taken alter; and this 
boa not admittrd to be queſtioned after the Certificate. ' 
F. N. B. 21. Jt ſhall not be againſt a Judgment, 
that the Verdict paſfed fo2 the Plai and the Court entred it 
againſt him. 

9 E. 4. 3. It ſhe not be allevged that the Court gabe Judg⸗ 
ment one wap, and the Clerks entred it another way; fox 
this is matter of Fac and againſt the Recow. 

N in Mayhem the Court upon Examination aſſeſs damages 
too high; oz if in Dower they try by Proofs whether the 
Baron be dead 02 alive; o2 if upon nſetting an Infant they 
adjudge him to be of age theſe matters ſhall never be bꝛought 
in queſtion again upon better Proofs ; fo2 this is in effec to at- 
taint the Court, impeach their Credit, and make Suits per⸗ 
petual. 

Paſch. 1656. In the Exchequer Chamber in Sir Thomas Wal- 
ſinghams Caſe; Jn a Bil of Review it was held that there 
are but two grounds fo2 reverſing Decrees ; the one fo mat- 
ter appeating in the body of the Decree, the other fo2 new 
matter ariſing ſince the Decree ; but not fo2 Erro? in Judgment 
oz want of pzoof, which comes up to our Caſe; that better 
pwof oz apparent, which appeared at the time of giving 
the Judgment, ſhall not bzing a fomer Judgment in queſtion ; 
if it ould, it would be a Pteſivent of dangerous — 

quenc 
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quence to the quiet of Men's Jnheritances. Matters de 
hors, as the Death of a Party, oꝛ the Judgment of the Co- 
roners in an Dutlawryz do not concern the Judgment of the 
Court it ſelf, and they may therefoze be dzawn in queſtion, but 
not a matter once queſtioned and adjudged, 2 K. 3. 20. 

Ik upon an Information in this Court fo2 Priſage it appear 
upon the Defendant's Plea that there was not a ſufficient quane« 
tity of Mines, and Judgment is given accowdingly upon the 
Attorney-General's Confeſſion, this matter can never be dꝛawn 
in queſtion again upon an Engliſh Information upon Circum- 
ſtances of Fraud; and it is the uſual courſe in ſuch Caſes 


to prefer a Bill befoze Judgment to eramin the Fraud, which 


ſhews that after Judgment there is no remedy ; So here, 

My 24 Reaſon is, becauſe by the Judgment tranſit in rem 
judicatam, 6 Rep, 44. b. Higgen's Cafe. Tf a Man have Judg- 
ment upon a Bond, and dye, his Executoꝛs ſhall not commence 
a new Action upon the ſame Obligation; becauſe tranſit in rem 
judicatam, which is a thing of a higher nature. And the rea- 
ſon there given is becanſe elſe Actions and Judgments upon 
one and the lame cauſe of Action would be infinite, to the 
perpetual Ueration and Charge of the Subject, which the 
Law avoids. Intereſt Reipublicæ ut fic finis litium. 

16 H. 7.56. 13 E. 3. Eſtopp. 180. 19 R. 2. Eſtopp. 281. Jf a 
Deed be enrolled, oꝛ Judgment given againſt the Defendant 
upon a Relcaſe pleaded, he thall never afterwards be admitted 
to ſay that it is not his Died, oz that it is a good Releaſe; 
fo2 this would be to impeach the point tryed: But in a col- 
lateral point he map, as to ſay that he had nothing in the Lands 
at the time of the Releaſe. | 

3dly. The ſame Court cannot examin their own Exro2s in 
a ſubſequent Term, F. N. B. 21. becauſe it would be inconve · 
nient. ; , 

4thly. Becauſe in this Caſe there is no ſalvo jure, the fozce 
of which is in this as in other Caſes, viz. that the Common- 
wealth ſhall not be pꝛejudiced, if it have a better Title. It is 
in the nature of a Proteſtation, which ercluves a Concluſion, 
2 E. 2. Voucher 108. It a Man enter into Warranty of Lands, 
this extends to a Rent iſſuung out of the Land; but if he en- 
ter into the NMarranty ſaving his Rent, all's well. 

The want of a Saving has always uſed to conclude the King, 
not ſo as to debar him of any other Title, but to conclude him 
in the Title tryed. 

Object. The Protector at this rate will be in a wozſe Con- 
dition than a common perſon ; fo2 he cannot have a Crit of 


Error. 
Reſp. 
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Reſp. Mo he is not; fo; a Uurlt of Error lies fo? the one 
as well as the other upon an erroneous Judgment; and this 
is comman Expertence; but in this Cate there is 18 reaſon 
why he ſhould be in a better condition, becauſe it tends to the 
diſquiet of the Subjed. 

Fo2 Authozities he cited Mich. 42 Jac. B. R. Baggs Caſe. Bullt. 
2 Rep. 245. In a Quo Warranto upon the Claim of a Foreſt 
Hp vertue'of a Charter of King Henry II. and Judgment given 
upon the Attorny Generals confeffton ut the Claim, und there 
held that the Attorny GeneralsConfeffion and Itidgment upon 
it binds not the King as to matter ot Lam, but that as to 
matter ot Fact it does, which is dur very Cafe; 'fo2 here the 
Juen and cirtumſtances of the Fan are the ground of the 

Fg, Car. Exchequer, Sit Edmond Bacons'Cafe. In à Quo 
Warranto fo? tertatn Liberties ciatmed, Judgment was given 
upon a like Confeſſion of the Attorny General, and the ſame 
diſtinction taken and agreed to. 

8.— upon the whole Matter he concluded pro Defenden- 
tibus. 


Shaftoc atgued at the ſame time on the other five. 
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DJS Term John Dorrington Eſq; had a Patent foz the 

Office of firſt Remembrancer in this Court; but the 
Court told him, that not having Experience himſelf, he muſt 
find an able Deputy to execute it. And that the Gant of an 
Office to an unskilful perſon is void, as in Scrog's Caſe, Dyer 
165. & 1ſt loft. 3. And his Admiſſion was reſpited fo2 that 
cauſe fo2 two days, but at laſt after the admonition he was 
admitted, the Court telling him they had many Pyeſidents of 
denying Admiſſion to ſuch Officers koz want of Skill. 


Button againſt Honey. 


Kent, the Plaintiff did not ſet fozth in his Bill how they 
came due to him, whether by Preſcription o2 Endowment, 
as he ought to have done, and Exception was taken to this 
at the hearing, after Anſwer and Depoſitions. And the Er⸗ 
ception over : ruled, becauſe the Defendant does by his Anſwer 
admit him to be Vicar, and that the Tythes in queſtion are 
his due; but inſiſts only upon Payment and Satisfaction, 
Quod nota ; fo2 it has been often ruled contrary, it being the 
ground and foundation of the Plaintiffs Title. But the Bill 
was afterwards diſmiſt upon the Merits with 40 s. Coſts. 


F an Engliſh Bill fot Vicaridge-Tythes in ſome Towns in 
b 


Alderman Langham againſt and others. 


| O an Eogliſh Bill fo2 Tythes of certain Houſes in London 
' 8 accowding to the Act of 37 H. 8. and to have a diſcovery 
of the Impꝛovements of Bent; the Defendants in their Anl⸗ 
wers ſet fozth a Cuſftomary Payment in lieu of all Tythes. 
And Exception was taken to their Anſwers, becauſe they do 
not diſcover their Rents, but relye upon their Anſwer de modo 
decimandi, And the Court held that the Modus being alledged 
no otherwiſe than by way of Anſwer, thep ought likewiſe to 
have ſet fo2th the particulars of their Rents, and anſwer to 
all the parts of the Bill; but if the Defendants had pleaded 

it, 
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it, they needed not have anſwered to any other matter, and 
ſo it was ruled, though objeced, that if the P2oofs were a- 
gainſt them upon the Modus, they might then anſwer upon 
Interrogatoꝛies to the particulars. 


Rich againſt Barker and others. 


LIP2S an Engliſh Bill to have Contribution tawards 
the Repairs of publick Bridges within the Panoz of 
Sunning againſt the Frezhold and Copyhold Tenants, and 
ſuch as had part of the Demeſnes of the Mannaz by the pur- 
chaſe from the Crown at ſeveral times. The Charge being 
upon the Plaintiff as Lo2d of the Pannoz ratione tenuræ; 
the Court held, that the ancient Freehold Tenants and Copy- 
holders are not liable to contribute; fo2 nothing is part of the 
Manna but Demelnes and Services, and not the Lands of 
the Tenants. And although the Copy halders were enfran- 
chiſed, pet they are not chargeable; fo2 the Enfranchiſement 
only alters the manner of their Tenure. They held likewiſe 
that all, who have any part of the Demeſne Lands of the 
Mannor by purchaſe, are liable. And that if ceſty que truſt 
of the Demeſnes in Poſſeſſion oz Reverſjon be named, that 
it is ſufficient in a Court of Equity, without making the Te⸗ 
nants of the Land oz them in the Reverſion Parties, Vid. 
F. N. Br. 325. de Exone pro rata portionum, ibid. 64. 152. 


Sir Rich. Minſhal and Spicer. 


PO N a Suggeſtion to have a Prohibition to the Court 
ko Probate of Wills, &c. to ſtay the Probate of a 
Ulli of Lands and Gows, betauſe the Teſtator was non 
compos. : - 
Atkins argued, that upon ſuch a Suggeſfton as this, which 
goes to the whole Will a General Prohibition ought to go; 
fo upon Suggeſtion of a Revocation o2 no ſach' Will. Other- 
wiſe where the Sugeſfion is particular and concerns the Lands 
only, Me cited 6 Rep. 23. the Barquiſs of Wincheſters Caſe, 


Hob, 290. Serles and William's Caſe, Paſch. 10 Jac. B. R. 


Semain's Caſe, Cro. 2d Rep. Eperton's Caſe; -Cro. 1ſt Rep. 94; 
114, 115, 165, 391. Vid. Dyer 20t. Et adjornatur. 

At another day Stevens argued againſt the Prohibition ag 
to the Goods. And the Court dectared that unleſs the Plain- 
tiff would go to Iſſue this Term compos oj non-compos, they 
would not grant a Prohibition. 

D 2 James 
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James Lewes Eſquire Plaintiff, verſus James Colin- 
ſon and Mary his Wife Executrix of Thomas 
Dockwray, Defendants. 


DE Plaintiff byings an Action of Covenant upon this 

Covenant in a Deed, viz. that it ſhall be lawful foz 
the Plaintiff notwithſtanding any Act 02 thing done oz ſuffered 
by the lald Henry Dockwray and Thomas Dockwray to the 
contrary, to enter and take poſſeſſion of the Pꝛemiſſes, and 
take the Pꝛoſits thereof during the time that the ſame ſhould 
remain in the Poſſeſſion of the ſatd Henry Dockwray his 
Executoꝛs 02 Aﬀigns by vertue of the laid Statute and Ex- 
tent, without any Let, Suit, Trouble, Diſturbance oz De- 
mand of the ſaid H. oz Tho. Dockwray, oz either of them, oz 
either of their Executozs, Adminiſtratozs oz Aﬀighs ; and 
upon non eſt factum pleaded there was a Verdict foz the Plain- 
tiff and 1700 l. damages. 3 

Hardres foꝛ the Defendant moved in Arreſt of Judgment, be⸗ 
cauſe the: Breach is aſſigned in this, viz. that the Plaintiff cant 
not take poſſeſſion of the Pzemiſes by reaſon of the Let, 
Hindzance, Trouble, Diſturbance and Demand of the ſad 
H. and T. and of the Defendants after their Death, and it 
is not ſhewn how this Let, Hindzance, Trouble and Diſtur⸗ 
bance was. Foz a Declaration onght to contain ſuch a cer- 
tainty, to which a certain Anſwer may be given; and upon 
which a certain Iſſue may be joined and a certain Judg: 
ment given thereupon. -, Et oportet quod certa res deduca- 
tur in exitum; elſe the Defendants cannot p2ovide fo2 their 
defence. 

5 Rep. 34. b. Flayter's Caſe, That is the reaſon there given 
why an Action of Treſpaß fo piſces is held to be naught, with: 
out ſhewing the Nature and Number of, them; and that it 
is not aided after Verdict, but is matter of Subſtance. And 
it is there ſaid. by the Court, that it would be very inconvent- 
ent, if it were otherwiſe 3. fo2 that unleſg-a certain thing be 
put in Iſſue, wherewith the Jury be charged, they cannot af: 
terwards be attainted, though they ſhould give exceſſive Da- 
Mages. W x, inen 937 +. 

- Rep. 77. a, The Caſe of the Marſhalſea; And it is com- 
mon in other Books, that if an Action upon the Caſe he bꝛought 
upon an Indeb.tatusaſſumpſit,the Declaration is nat god, unleſs 


it 
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it be ſhewn fo2 what cauſe, as upon account oꝛ Mares ſold, &c. if 
and yet the cauſe of the Debt there is not traverſable, as the 
Breach of Covenant is fn this Caſe of ours. 

11 Rep. 55. a. Savils Caſe. Ejectione Firmæ de meſuagio & 
uno clauſo vocat', &c, containing thee Acres eidem ſpectant, 7 
&c. this was held ill after a Aerdia, becauſe the nature of 1 
the Acres not ſhewn, and yet there is more certainty than in 1 
this Caſe. i | f at 
2 H. 4. Jn Waſte, the Plaintiff muſt ſhew wherein 15 
the Maſte was, Cro. 1 part, 15 1. Jemx 's Caſe. In Debt againſt 4% 
one as Heir, upon a Bond; the Plaintiff muſt chew coment Heir, N 
02 elſe it is naught, though after a Verdict. 3 
Authozities in the Caſe are many and expreſs ; but firſt to gt 
anſwer ſome Objections. | 1 
r. Obj. A Demand is a Breach. 17 5 
Reſp. That is not the Caſe, the Bꝛeach is not aſſigned in 13 
that, and ik it were, without queſtion it would be inſufficient 57 
as much as a refuſal, in 8 Rep. Frances Caſe. | 8 6 
2. Obj. In Covenant there needs no particular bꝛeach be 15 
aſſigned, Cro. 1 Rep. 176. Symmes Caſe; and there is a differ- 1 
ence betwirt an Action of Covenant, and Debt upon an Ob⸗ 77 
ligation to perfomm Covenants. | 01S 
Reſp. That Caſe makes fo2 me; fo2 there was a Covenant * 
that the Defendant ſhould permit the Plaintiff quietly to enjoy; 95 
and the bꝛeach is aſſigned in this, that the Defendant did not 1 
permit him quietly to enjoy, but had received all the Rents 5 
and Pꝛolits from the time of the Demiſe, to the bzinging of LE 
the Action, lo that there is 'a certain and particular bꝛeach al- pl: 
ledged; to wit, That the Defendant took all the Profits ; and 162155 
the diverſity betwirt an Action of Covenant and an Aion of | * 
Debt, with reſpect to the aſſigning one oꝛ moze beaches, is "Mos 
taken by the Councel, and the Law is ſo; and yet in that very 13 
con p- 299. Judgment was given upon a Demurrer pro De- HU 
endente. - 22 | ö 1 
q Authozities, 2 Rep. Manſels Caſe. In Debt upon a Bond 767 
conditioned fo2 quiet enjoyment of Lands diſcharged of, &c. 4 


02 otherwiſe to ſave harmleſs, -&c. it is not (uffictent foꝛ the 
Defendant to-fay that he has ſaved the Plaintiff harmleſs, with. 
out ſhewing how. 0 h # PHONE $58.48 . 7 
22 Ed: 4. 40. b. JS a notable Caſe to this purpoſe. ro Ed. 
3. 39. 10 All. 15. 8 Rep. 191. Frances Caſe. Paſch. 1649. 
B. R. Rot, 1284. Ingleby verſus Steward. Hiſfl. 12 Car. Brights 
'Caſe. Mich. 23 Car. B. R. Amy verſus Goldfmith. Hill. 22 Car. 
B. R. Forteſcue verſus Brograve. Cro. 1 Rep. 385. Palmes verſus 
Knight, &c. | A 
| Allen 


— 
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Allen pro Quer. The beach is well aſſigned, and a di⸗ 
ſturbance appears upon the Recozd 3 and the manner of it to 
be with holding the poſſeſſion, which can be by none but the De- 
fendants themſelves oꝛ their Teſtatozs : Þe cited Smiths Caſe, 
17 Ed. 4. 2. 1 Cro, Syms Caſe. Dyer 240, 255; 304. a. 306. b. 
10 Rep. 59. a. Plow. Com. 84. a. ao. &c. 

Hardres. Mr; Allen ſeems to admit, that if it ſhall not be 
intended by the Court that there is a ſufficient Breach laid in 
the Declaration, that then it is naught : Fo2 this; Jt muſt 
be conſidered what the Covenant is, and how the Breach 18 
lald: The Covenant is, That it ſhall and may be lawful tor 
the ſaid Sir James Lewis, bis Executors and Aſſigns, notwith- 
ſtanding any thing heretofore done by the ſaid Thomas and 
Henry Dockwap to the contrary, to take into their poſſeſ- 
ſion the extended Lands therein mentioned, and to hold and 
enjoy, and take the Profits thereof during all the time the 
ſame ſhould remain in the poſſeſſion of the ſaid Þenry Dock» 
wzay, his Executors, Adminiſtrators or Aſſigns, by vertue or 
reaſon of the ſaid Extent, without any let, ſuit, trouble, di- 
ſturbance or demand of the ſaid Henty or Thomas Dockwzay, 
their Executors, Adminiſtrators or Aſligns, or of either of them; 
the breach is laid, That the Plaintiff could not take into his 
poſſeſſion all the faid Premiſes, and hold and enjoy and take 
the profits thereof during the ſaid time, by reaſon of the let, 
trouble, diſturbance and demand of the ſaid Henry and Thomas, 
and of the Adminiſtrators of the ſaid, &c. againſt the form 
of the ſaid Indenture. | 

Obj. The Breach as it is laid is apparent, fo2 the Plaintiff 
declares that he could not take into his poſſeſſion, &c. which 
frongly implies, that the poſſeflion was with held from him 
by them, which is a ſufficient Breach. 

_ Reſp. That is not neceſſarily implied in theſe wozws, fo2 the 
reach fs laid in one entire and continued Clauſe, and not 
by parcels, and ſo it muſt be taken altogether; and if by In- 
tendment it may be taken one map oz other, the ſtrongeſt 
ſhall be taken againſt the Countor; and in truth, in this 
Caſe, as appeats by Affidavit, the Plaintiff and they that 
claimed under him, enjoyed the Lands many years, and paid 
Rent fo? them: Now taking the Sentence altogether, it will 
appear incongruous to ſay that it ſhall be preſumed here, 
that the poſſeſſion was with-held, and to ſay that the poſſeſſion 
was with-held by reaſon of a diſturbance oz demand, and that 
is not pꝛaper in Common Parlance; fo none can be di- 
ſturbed who is out of poſſeſſion, no; can a Man be kept out 
of poſſeſſion by a demand; ſo that the with holding of the poſ- 

ſeiſion, 


cujus he mas poſſeſſed 3 the Life of the 

averted; fo; it is neceſſarily. implied; fo 14 Eliz. Dyer 306. b. 
Trover and Comverſion of d Hawk, and declaresthat-he was 
poſſeſt of it, ut de bonis ſuis propriis 3 he needs not alledge 
that it was reclaimed, I that is nereſſatily implied in the 
woꝛds, that he was poſſeſt of it, ut de bonis ſuia propriis ; [a 
10 Rep. in the Biſhop al Sarums Caſe; In Avqwry foꝛ Rent 
reſerved upon a Biſhops Leaſe,' which was voidable, the Party 
does not aver ns was dead, and if: not; the Leaſe 
held. good during his Life but becauſe:4n the Declaration he 
— —_— Epiſcopus,” it was held good cauls qua 


- 


ſupra. 0 | "I 29 6 900% 7 
But when-the wows ok a Declaration may have two Jtt- 
tendments, they ſhall be taken moſt ſtrongiy againſt the Plain- 
riff, faq they muſt ſhew fully and preciſely wherein the Party is 
agrieved ; and that they do not, when they ſtandindifferently 
whether the Defendant be a Tort-feaſor oz not; fo; ſinte the 
Declaration is what the. Defendant is. compellable to anſwer 
to, and lays the Foundation of what the Court is to give 
their Judgment upon; it is but reaſon that it chould be cer- 
tain; 1. That the Defendant may know what to anſwer to, and 
the Court whereupon to adjudge; and therefoze if there be 
two Intendments, of which one makes fox the Plaintiff, and 
the other again him; that which makes againſt him ſhall be 
taken, and ik the truth be of his ſide, it is his folly not to 
diſcloſe it, vide Plow. Com. 202. Stradling and Morgans ' Caſe 
adjudged upon this graund. In Debt upon 7 Ed, 6. againſt a 
Receiver of the Kings Revenue. In Waſte, Na Man de⸗ 
clare that the Reverſion was granted to him, and the Tenant 
unlels it ap: 


his Services came to the 
erpeefly that he was ret 


Waſte, the Plaintiff had declared upon a Bargain and Dale 
| made 
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made to him af the 1Revergon, in 44 Jac. 1. and enrolled 
within fx Months, and allo npou a Fine levied to him 
within the n Months, and that he was feized by vertue of the 
Bargain and Sale; and Exception mas taken bacauſe the 
Declaration Does not expꝛeſſy lay the Fine to ae pad after 
the Enrolment; fo2 f befoze, then the [Plaintiff was in by 
the Kine; but ſays generally that the Enroiment mas within 
ſx Yonths ; and that within thaſe &@ Months the 
paſſed. And by all the Juſtices againſt Janes it was 
T02 ; becauſe Declarations muſt be certain in | 
Where they may be taken two ways, the Kraungeſt Gal be 
taken againft the Plaintiff, Hill. 13 Car. B. R. Marſhal cerfas 
Hall in Error of a Judgment in C. B. in an Afiwpbic, 

Jn this Caſe it may be the poſſeſſion was withheld 
the Plaintiff hy Dockwray, and it may be it mas ust; 
is not erpreſiy alleged; and therefoze it ſhall be taken mol 
firongly againft the Plaintiff , and the Declaration is not 
good. 

Allen argued pro Querente; but what Judgment the Court 
gave non conſtat. 


Hugh Audely werſas ....... 


Bill in the Exchequer to be relieved againff an Extent upon 
a Det in aid fg} 1500 l. penalty after the penalty ſatisfed 
by perception of P2ofits, but nat accomding to the extended 
Value ʒ hut the Court wauldnot relieve the Plaintiff without pay- 
ing coſts and damages Over and beſides the penalty; im it ap- 
peared there had been a default in the Plaintiff in not 
the Defendant quietly to receive the Pꝛaſits upon a farmer Ex-. 
tent 5 whereby the Defendant was put to great Charges at 
Law and in this Court, Aup the Court declared that the 
Plainriff Chould either have all Law 82 all Equity; viz. that 
the Defendant ſhould account only foꝛ the extended value at- 
coꝛding to Law, 02 eie that he Gould have all his coſts and 
damages beſides the penalty; and (o it was decreed. 


The Protector againſt St. Johns. 


PO N an Outlawry and Plea and Replication and De- 

murrer to it, after Extent the Protector dyed, and the 

Court mas of Dpinion that all but the Outlawry and the Ex- 

tent upon it was gone by the death of the Protector, gs in 

7 Rep. the Caſe of Diſcontinuance of Proceſs, Vid. la. Et 
adjornatur. 


De 
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De Termino Sancti Hillarii Anno 
Domini 1658. In Scaccario. 


The Attorny General Plaintiff, Samuel Mico 
Defendant. 


PE Defendant was charged by Engliſh Bill, fo2 that he 
being a Merchant, in the year 1657. did conceal the 
Cuſtom and Exciſe of 290 Cass of Currants impoꝛted at the 
Port of London, in a Ship called the Chriſtopher of London; 
and fo2 that he 'eudeavoured to coxupt Nathaniel Hawes and 
John Oldenham, two of the Officers fo2 the Cuſtoms and Ex- 
ciſe, and pꝛomiſe them a Reward of 40 J. a piece fo2 their 
Connivance therein, that thereby he might take away the ſaid 
Gods without paying the due Cuſtom. and Exciſe fo2 the ſame; 
and that he did accowingly pay to the ſaid two Officers 40 1. a 
piece; therefo2e fo2 relief and diſcovery of the Truth, was the 
Scope of the Bill; to which the Defendant demurred, foz 
that the Bill and the Charge thereof concerns matter of Miſ- 
demeanor 3 f02 which, if guilty thereof, the Party may incur 
great Penalties and Foxfeitures. - -- 

Serjeant Archer pro, Defendente. The Defendant is not 
compellable to anſwer to this Bill; fo2 that it is againſt 
Law and Reafon to-oblige any Man to accuſe himſelf 3 And 
it has been often reſolved in this Court, that in a Suit ko; 
Tithes, unleſs the Plaintiff demand the ſingle value only; 
the Defendant ſhall not be compelled to anſwer ſo as to df- 
ſcover the quantity and nature of Pꝛedial Tithes ; and ſo it 
way adjudged in this Court, I * in Fenner and Robinſons 

ale, 

The Attorny General contra. This Court ought to pꝛe⸗ 
ſerve the Revenue from Frauds: and Deceits; and without 
ſuch a diſcovery as the Bill requires, it cannot be anſwer- 
ed to the "Government, 'no2 the certainty of it known, as 
by Lam it ought ; and this is pro bono publicoz the Cu⸗ 
ſtoms and Exciſe have been given to defend and guard the 
Seas f02-the benefit of Merchants, and therefoze ought moze 
to be favoured than Watters of _ Jntereſt and —— 

tKIns 
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Atkins pro Quer. This Bill is accoꝛding to the common 
Courſe, and purſuant to Pzeſidents in Court; and the rather 
ought the Defendant here to anſwer; becaule no Penalty 02 Fo2- 
feiture is demanded by the Bill; but a diſcovery and no moze : 
Jt is uſual ta prefer a Bill againſt Yerchants, to diſcover 
the quantity of ines impozted in ſuch o2 ſuch a Ship, be- 
cauſe Priſage is an ancient Duty and Revenue of the Crown, 
Trin. 29 Eliz. Lib. decret. fol. 262. Atkinſon cont; Hewit. 
A Bill was exhibited againſt Hewit, being a Searcher fo; 
taking Bꝛibes, and Fo2-\wearing himſelf befoze a Baron, fo 
which he was fined and punich t upon Engitſh Sill, Paſch. 44 El. 
Lib. decret. fol. 144. verſus Fiſher, one of the Audi- 
tors of this Court; there was a Sill exhibited againſt him 
foz making a falſe particular, fo which he was fined 2000 
Parks, and ozdered to go though Weſteinſter- Hall with a 
Paper in his Þat, inſcribed, for deceiving the Queen in 
making a falſe particular, Hill, x Car. There was an Jnfouna- 
tion in this Court by Engliſh Bill againſt one Ambroſe Dudley 
the Kings Woodward, fo2 cutting down and waſting the. Rings 
Wood; to which he put in his Anſwer, and was fined, Mich. 
11 Car. There was ſuch an Jnfownation as this of ours, 
- one Rooks an Officer; to which he anſwered, and was 
ned. 

Stephens pro Quer. Ye cited the Statute of 33 H. 8. cap. 39. 
which gives Power and Authoztty to this Court, to hear and 
determine ſuch Dfiences as they conceive to be meet, Vide 
Statutum ; and in 10 Car. in Blackford aud Guyers Caſe, in 
this Court, Lib. decret. fol. 185. this very B oint was over-ruled 
upon a Demurrer, and the Defendant put to anſwer, 

Shafioe pro Defendente. Pe cited a Pyefident in 11 Car. 
in one Huntleys Caſe, That in a Bill agatuſt one Ralph Bowes 
ko importing Cards without Licence, the Defenvant should 
not be fozced to anſwer, becauſe he might thereby be dzawn 
within the Penalty of a Statute 5 and Co. Mag. Cart. fol. 657. 
upon the Statute of 2 Ed. 6. two Pzefidents are there cited, 
That befoze that Statute the Eccleſiaſtical Court could not 
compel a Man to ſet foꝛth what Tithes were due from him; 
ſo a Man ſhall not be compelled there to own whether he has 
heard Maſs oz no, no2 whether he has taken Ufury oz no, be- 
cauſe theſe Dffences are puniſhable by Statute-Law ; and two 
Pꝛeſidents are there cited ta that effect And by the Statute 
of 25 H. 8. cap. 14. it is declared to be contrarp to Juice and 
Equity, that a Man ſhould be convided, 92 ſubjeued to the loſs 
of Lands, Scds oz Life, unleſs upon due Acculation and 
Pꝛofs by Clitneſſes, 02 upon Preſentment, and * 

own 


Ter. Hilt, a6 58. in Scaccario. 


139 


own Conkeſſion, 92 by Pꝛoceis of Dutlaumy ; Vide Hob. Rep. 
84. Spendlbw cout. Sir William Smith and it is a common Rule 


in Chancery, That a Dekendant ſhall not be compelled to 


diſcover who is Tenant to the Precipe, but only in Dower 


and Partition; and though the Party do not directly accuſe 
himſelf, yet oblique he would be :fo2ced to d it, if he were 
put to anſwer, as in this Caſe. : .; 

Widdrington Chief Juſtice, It was uſual i, the Court of 
Wards, to compel a Dilcovery of a Tenure in \Capite. Ex Ad- 
journatur. a 
Nota, In Mi: h. 7 Car. in Blackfords Calc; it was odered 
that the Detenvant ſhould anſwer to all Points wherein he 
was not charged with: a Crime. 

At another day, in the ſame Term, it was argued by Hardres 
pro Defendente. In the Argument ok this Caſe (it being of 
great weight and conſequence,) J ſhall inſiſt 1ſt. upon Law. 
2. ApotiReafon. 3. Upon Authorities. 4. I ſhall = * 
ſwer to ſome nen. 2 211 | 


1. J conceive the Demurrer tonſiſtent with, and agreeable 
to all manner ot Laws, viz. To the Law of God, the Law of 
Nature, and the Law: of the Land: 

1. F02 the Law of God. That not only allows, but rather 
commands every Man to pꝛeſerve himſelf - from hurt and 
damage; as appears by the Caſe ot St. Paul mentioned in 
the Ads of the Apoſtles, who being accuſed by Tertullus the 
D2ato2 fo2 Sedition and other Crimes befoze the Governo 3 
anſwered, I am not careful to anſwer thee about theſe. thin 
i. e. I am not bound to anſwer, thereunto. And when. Pontius 
Pilate asked our Saviour ſome - Queſtions, he anſwered no- 
thing; whence it appears what the Law of God, and the God 
of Law allows of.in ſuch Caſes of Crime. 


2. Fo the Law of Nature. That is of the ſame ſtamp 3 


hence the Rule, Nemo tenetur ſeipſum prodere, vel accuſare; 
and upon that Rule it is, That if a Man will pꝛeker a Bill 
to compel me to anſwer what Treſpaſſes J have committed 
upon his Land, o2 what other Jnjury J have done him; 7 
ſhall not be compelled to anſwer. to ſuch a Bill, as the 
Common Rule in all Courts is, becauſe it is matter of Crime 
and Tort; fo2 which J am finable and puniſhable in another 
Court, over and above what Damages the Party is to re- 
cover againſt me. Upon this ground, though the Parties 
own Confeſſion of a Crime be the cleareſt Pꝛook in the Law, 
pet it ſuch Confeſſion pꝛoceed from Dꝛead, 02 be ertozted by 
any „ it sught 10 e ta be received againſt him; 

27 
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27 Aſl. 40. A Woman was indicted fox the ſtealing of Bread 
to the value of 2s. who ſaid that ſhe had done it by the con- 
mand of het Pusband; aum the Juſtices out of compaſſion 
ko the Pifſoner would not Becow her Confeſſion, but gave 
her leave to plead not-guilty, which ſhe did, and was acquit- 
ted, 22 Al. 71. If a Priſoner diſciofe any thing to the Court 
which makes him a Felon, yet the Court will not take ad- 
vantage of it, dut ſuffer him to plead not-guilty ; and theſe 
Ciſes depend upon the fozmer Rule, viz. That a Man ts 
not obliged to condemn himſelf. Mow ik this be the Law 
and Aoite of- Nature, then is it ſuperio2 to all poſitive Laws, 
any is calles Lex Eterna, d the Paal Law, 7 Rep. 12. b. 
Calvins Caſe. It is the Law that was infuſed into the Þeart of 
Dan at his firſt Creation and whatever Poſitive Laws are 
contrary to this Law of Nature and Reaſoa, they axe void i 
themlelbes, vide 8 Rep. 118. Dodo? Bonhams Caſe: | 
3. Foz the Law of the Land. That is very full in the 
Point; and that appears by Magna Charta, cap. 14. nullus 
liber homo amercietur, niſi per legale Judicium proborum & le- 
galium hominum; and in 8 Rep. in Grieſlys Caſe, That Sta- 
tute is expounded not to ertend to Offences committed in 
Courts of Juſtice, oꝛ committed by Officers of Courts; foz, 
that Fines fo2 ſuch Difences are affereable by the Judges, 
but that it extends to all other Amerciaments upon paſbate 
Perſons fo: Offences committed out of Court: The ſame 
Dtatute goes farther, and ſays that G2eat Men ſhall iſkewſſe 
be amerted per Pares ſuos ; and in Co. Mag. Char. p. 29. it is 
ſafd out of Bracton, Comites vero vel Barones non ſunt amer- 


ciandi, niſi per Pares ſuos, Et hoc per Barones de Scaccario, vel 


cotam ipſo Rege; and in the Margent it is ſaid, That of an- 
cient Time the Barons of the Exchequer were Barons and Peers 
of the Realm. The 29 Chap. of Mag. Char. has a farther la- 
tftude to this purpoſe ; fo2 by that Statute, no Free- man 
ſhall be impriſoned, or diſſeiſed of his Free-hold, Liberties, or 
Free · Cuſtoms, or Outlawed, or Baniſh't, or any way Deſtroy- 
ed; nor ſhall any Man be condemned or proceeded againſt, 
but by the lawful Judgment of his Peers, or by the Law of 
the Land, Co. Mag. Chart. p. 46. explains the moꝛd diſſeiſed 
thus; No Man ſhall be diſſeiſed, i. e. Lands, Tenements, Goods, 
Chattels, &c. ſhall not be ſeized, &c. nor ſhall any Man be 
diſſeiſed of his Lands and Tenemems, or diſpoſſeſſed of his 
Goods or Chattels contrary to Law, & c. The woꝛzds per 
Legem Terrz fignifie Common Law, Cuſtomary Law and Sta- 
rute Law; and in pag. 47, 49. that thoſe wozds are applicable 
to the woꝛd Outlawry. Now to apply this Law to _— 

8 
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This Concluſion will nazurally follow, that if neither Com - 
mon Law, Cuſtomary Law no Statute Law da compel the De: 


dicial Preſidents fo2 tome Ages; then is there no ſuch Law of 
this Court; and there has been no ſuch Succeſſion here, fo? 
there has really but one been found ; ergo, ſince neither Com- 
mon Law, no Cuſtomary Law, no2 Statute Law compels the 
Defendant in this Caſe to anſwer,he ought not to be compelled. 
Beſides, it appears Co. Mag. Chart. p. 30. That by vertue 
of theſe wows per Legem Terrz, none ought to be dꝛatun to 
anſwer to any Dffence, but by Jndictment oz Pzeſentment 3 
then ik this courſe of pzoceeding hath not a Foundation in 
Law, as it appears by theſe Rules and Statutes that it has 
not ; then there ts in this Cauſe god reaſon fo a Demurrer. 
As fo the Star-Chamber, wherein Men were compell'd to 
anſwer to criminal matters without Jnvictment oꝛ Pyeſent- 
ment; that Court was eftablſGed-by Act of Parliament, viz. 
3 Hen. 7. and pet the Courſe that afterwards crept up there, 
Men upon Jnterrogatozies upon Dath, was after- 
Bane of that Court, and has bien adjudged ille⸗ 


were contrary to Magna Charta. And pet in that 
very Court, if any appeared to be of dangerous Conſequence 
to the Pꝛotir dings at Common Law, and not cogniſable - 
t 


„„ 
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the Court of Star-Chamber, ft would not be admitted in ſuch 
Caſes to interrogate Men upon their Oaths. And therefoze 
in Sir Steven Proctor's Caſe. verſus Darnbrock': Mid others. 
Hobart's Rep. 138. Upon a Bill there fo divers, but eſpeci⸗ 
ally koꝛ one hozrible Rpot, becauſe it appeared upon the hear 
ing that one Wetheral, who had ban grtevouſly hurt in the 
Rydt, died within ther Monchs after; the Bill was dilmiſs'd 
upon advice with the Judges ; becauſe it exccded the Capa⸗ 
city of the Court, and was ol dangerous Conſequence, though 
it were laid but a Ryot in the Bill. In che lame Bak; p. 195. 
Tufton and Nevilꝭ Caſe, there was a Bill meferred in the Court 
of Star- Chamber fox a Rpot, and it was datd by wap of In- 
ducement, that the Defendant had ſolicited the Plaintiffs 
Wife to Unchaſtity; as to that patt the Detendant demurr'd, 
and ruled to be a good caute of Demurrer ; though laid but 
by way of Inducrmem ; and the reaſon there given, is be. 
cauſe the Crime of Unchactity was naturally alieni fori, viz. 
fo2 the Spiritual: Court, whole Pꝛoci ding was not ta be uſurpes 
upon noꝛ prevented. The lle realon halos in our Cale; fo; 
the tes and Crimes laid in the Bui du pꝛoperiꝝ belong to 
the Common · Law, and are puniſhable by the Common Law by 
way of Information o: dictment; and therefoze ought not to 
be queſtioned here; eſpecially ſince they are.latd direaly and 
are the main ſcope of the Bill, and are not laid dy way of 
Inducement, as in the dther Caſe. e. | 

Now it neither Common- Law, Statute- Law, noꝛ Cuſtom 
(which ought to have the Requiſites atoꝛelaid) can be ſhewn; 
as no ſuch hath vet been ſhewn, noꝛ (J believe) can be; then 
there is no ground fo2 this Bill, but being contrary to all theſe 
Laws, it muſt be naught. | N 

The ſecond Head that J infiſt upon is, Reaſon. r. It is 
againſt the common pꝛactice ot all Courts of Juſſice to en- 
foꝛce Men ta anſwer in ſuch Cales. Fa it cannot be ſhewn 
that there was ever a Bill exhibited againſt a Popiſh' Recu- 
ſant tu compel him to anſwer, whether he were a Popiſh Re- 
cuſant 02 not, whereby he would fozfeit two parts of his E- 
ſtate in Lands, and all his Gods : no upon the late Oꝛdi⸗ 
nance-of Parliament againſt Delinquents, was it conceived 
reaſonable to compel a Man to anſ(werz' whether he were a 
Delinquent, 02 whether he had done any. A that would ren- 
der him lo; cauſa qua ſupraz although neither Popiſn Recuſant 
no2 Delinquents,are liable to any Judgment of Life dr ember, 

2. There is no Pꝛeſident of any ſuch Pꝛactice fox vo years 
and upwards laſt paſt 3 and diſuſer rendevs a thing ublolute, 
vide Lit. upon the Statute of Merton, That an Amon ties not 


againſt 
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againſt a Lom fo2 dilparagement of his Card, becauſe it 
had been diſuſed 3 ſo here. | | 

3. My third Reaſon is ab incongruo. Jt is a very fncon- 
gruous way of pzoceeding 3-fo2 by this means the ozdinary 
way of pꝛoceeding by Information and Indictment would be 
interrupted; and the Rule fs, Non eft decurrendum ad extra- 
ordinarium, vbi valet ordinarium. 8 

4. Je this were allowed, what need would there be of Officers 
and Searchers to look after ſuch things? The Laws which 
appoint ſuch Officers, do implicitly acknowledge, that Men 
are not obliged to confeſs. hk 

5- Becauſe the matter charged thoughout the Bill, is a 
direct Grime, viz. ſubſtracing Cuſtoms and Exciſe; and 2Byt- 
bery in oder thereunto, which is of greater concernment 
then the ſubſtracting of Tithes, which pet it has been often over- 
ruled that a Man ſhail not anſwer to by Bill, when a penalty 
is required but in this Caſe there is a penalty and a puniſh- 
ment beſides in another Degree, and in another Court. 

6. That that is contrary to a Maxim and Principle of Law, 
mult not be admitted in a courſe of pꝛoceeding in Equity; 
Se eee g 

a v, that any Man d 
be admitted to ſtulcifie himſelf 3 as to fay, that he was non 
compos mentis 3 that therefoze no Reliet᷑ lay in Equity tn ſuch 
Caſe, becauſe if that were admitted, a Principle und Founda- 
tion of the Common Law would be thereby ſubverted ; ſo here. 
ob fo2 theſe Reaſons J conceive there is here good cauſe of 

emurrer. ö 5 

My third G2ound is Authorities, vide 1 attd 2 Eliz. Dyer. 
175. Scrogs verſus Coleſhil. Scrogs was into an Exigencers 
place by the Chief Juſtice 5 and Coleſhil had a Pꝛiq Gant 
of the ſame Office from the Queen temp. Vacationis of the 
Office of Chief Juſtice. A conteſt ariſing betwixt theſe two, 
the Queen directed a Commiſſion to the Earl of Bedford and 
nine others to hear and determine the Intereſt and Title. to 
the Office between the Parties; and if Scrogs ſhould refuſe ts 


make anſwer, &c. then to commit him to Pzſon 3 Sc 
ule ta A the Queens IPs eB and 
being committed by them, pꝛay d his Habeas Corpus, und the 
Court granted tt; and in 18 Eliz. Hindes Caſe. ' when one 
anſwer to Juterrogatozies* befozxe Commiſſſoners 
Uſury, Habeas Corpus granted per Cur. 


Vid. Regiſt. 3664 Mhere in a Trit of Prohibition it ap- 
pears, that fiaftical Court cannot examine Men upon 


their Witils, only in two Caſes, viz. Matrimo- 


mal, 


1 


144 Ter. Hill. 165 8. in Scaccario. 


nial and Teſtamentary 3 but not in any criminal Caſe, as In- 
continency, Uſury, Simony, &c. Foz, as the Civilian ſays, 
that was Inventio Diaboli ad deſtruendas miſerorum animas ad 
infernum; and the Urit is expeſs, that it is contra conſuetu- 
dinem Regni Angliæ. 

10 Eliz. Dyer, but not printed; there is a Caſe of one 
Leigh, an Attozny of the Court of Common Pleas, who was 
committed to paiſon, becauſe he refuſed to anſwer befoze the 
Eccleſiaſtical Commiſſioners, whether he had been at Mals, 
oꝛ no? And a Habeas Corpus was granted; notwithſtanding 
that by 1 Eliz. the Eccleſiaſtical Jurisdicion is ſaved. 

Cromp. Juriſd. of Courts, p. 366. It any Man be compel- 
led to anſwer upon Oath, where he is not bound by Lam, it 
is an Oppꝛeſſion and puniſhable : but there is no Law fo? it 
in our Cale, as has been ſald; Therefoze, 8c. 

In 4 Jac. A Cale upon the Oath ex Officio was referred in 
Parliament time to the two Chief Juſtices, Popham and Coke; 
and it was held by them, that no Eccleſiaſtical Perſon could 
be examined upon Dath fo2 a Batter puniſhable at Common 
Law, as Uſury, &c. fo2 that if he were, his Anſwer would be 
Evidence againſt him. 

The Statute of 2 H. 4. cap. 15. which impow2ed the Bi⸗ 
ſhops to pꝛoceed acco2ding to the Canons of the Church, is 
repealed by 25 H. 8. cap. 14. by which A it is declared not to 
be conſonant to Juffice oꝛ Equity, that any Man ſhould be 
conviged, 02 incur any. Loſs, in his Fame o; Gads, but by 
Accuſation and Witneſſes, Pzeſentment, Uerdic, Confeſſion 
02 Dutlawzy ; and it ſays mozeover, that the moſt expert and 
diligent Man in the Mold cannat eſcape the incurring ſome 
Penalty. and Danger; if he be liable to be examined upon 
ſuch captious Jnterrogatozes as may be adminiſtren to him; 
41 owes thele Authozittes, J have thzee Pꝛeũdents 

rt 3 Urt. ini ' 


1. Trin. 33 Eliz. in Scacc. Vavaſor: verſus Radcliffe & 40. 
Upon a Bill foꝛ impozting Cod and Ling by colour of a void 
Licence; the Defendant demurred, becauſe it was an Dffence 
againſt an Ac of Parliament, and Penalties tnfliaed ; and the 
Demurrer ruled good. [- 6h: 3s 1 

2. Paſch. 34 Eliz. Bowes verſus Bote and Peacocke. Apon 
a Bill at the Suit of a Patentee fo2 the ſale Cranſpoꝛtation 
of Cards, . againſt the Defendants fo2 tranſpoxting Cards 
without paying Cuſtom 3 the Defendants demirred, and it 
was ruled good, becauſe Forfeitures and Penalties were to be 
incurred thereby; fs2 the recovery whereof there was remedy 

by 
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by Inkoꝛmation; and therefoze the Parties need not be ſued 
in equity to compel them to condemn themlelves. 

3. Trin. 37 Eliz. The Attorny General verſus Lewkner. An 
Inkozmation fo2 expozting Mares and PYerchandiſes, &c. 
And upon a Demurrer it was ruled, that the Demurrer was 
good, cauſa qua ſupra, &c. | 

In the 4th place J p2opoſed to anſwer ſome Objettions that 
have been made. 

1. Obj. This Court -ought to preſerve the Revenues of the 
Crown, and to pꝛebent Frauds and Deceits therein, which 
canoe be done effecually without, enforcing a Diſcovery 
thereok. 

Reſp. The ſame Object ion may be made in Caſe of any 
Offence whatſoever 3 fo2 the of Dffences is p 
bono publico, and befoze they are puniſhed they muſt be De- 
tected ; and the Revenue is concerned there to in point at For- 
feitures; ; and yet Men are not put in ſuch Cales to anſwer 
upon Oath to convic themſelves. .- The difference is between 
Cauſes Criminal and Civil; It an Offender be once legally 
convicted of an Offence, whereby he ought to foxfeit his 
Eſtate, then it is lawful and pꝛoper to-pzefer a Bill to diſco- 
ver what Eſfate in Lands and Gods he then had, as in Cale 
of an Outlawry 92 Attainder, &c. fo the effec of ſuch a Bill 
is only to diſcover what is. fozfeited.already, * not to diſcos 
ver a cauſe of Fozfeiture, as in this Cale. 

Again. The Publick Kevenues'ought to be collected and ſe- 
- cured accowing to Law, and not by any means 02 method 
contrary thereunto : The —— ol the Prince cannot, n02 
ought to prejudice the Subject. 

2. Obj. It is common to — fo2 priſage of Wines, 

Reſp. Priſage is an Ancient Revenue of the Crown; Sir 
John Davis 8 8.6. 10. a. And map be claimed by Charter, as in 
London; oz by Preſctiption, as by the Biſhop of Durham, Vid. 
6 Ed. 3. 189, b . & Quo Warranto 313, noꝛ is there a Penalty 
in the Cale; fo that ſuch a Bill is no moꝛe than a Bill to 
diſcover a Duty in the Crown has an Inheritance. 

3. Obj. I was uſual to prefer Bills in the Court of Wards 
to diſcover Tenures in Capite, which was penal. 

Reſp. Thoſe Tenures, and the Aneidents thereunto, as mean 
Rates, ge. cannot pꝛoperly be terme penal, fo2 they were war · 
ranted by the ancient Common Lam ot the Realm; and were 
no other than Reſervations betwirt Loꝛds and Tenants. upon 
— diſtribution of Lands, and the ouginal Creation ot᷑ Teoures; 

d pet eben that courſe of Diſcovery was accounted: a Gue⸗ 
— and was one Cauſe amongſt many, why thoſe Teoures 
were put down. a 4, Obj. 


: 
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4. Obj. The ſcope of this Bill is only to have a diſcovery, 
and not to inflict any puniſhmeut. 

Reſp. Though the Bill does not tend directly to inflict a 
puniſhment, yet it makes wap to inflict one; and the Low 
Coke Mag. Chart. p.48. obſerves, that all oblique Pꝛoceedings, 
contrary to Law, are a kind of deſtruction, and a byeach of 
Magna Charta; and the Rule there is, Quando aliquid prohi- 
betur, prohibetur omne id per quod devenitur ad illud ; fo that 
if this Bill be a means to render the Defendant liable to 
puniſhment elſewhere, it is all ane as if he were liable to be 
puniſhed here, and upon this very Proſecution ; and the wos 
(no ways deſtroyed) are very remarkable; fo2 they extend to 
all means whatſoever to deſtruction. 

3. Obj. The Statute of 33 H.8. cap. 39. gives this Court 
a power to pzoceed in Battexs concerning the Revenue, ac⸗ 
coꝛding to their diſcretion, and as thep think fit. 

Reſp. But pet then muſt pzoceed ſecundum Legem Terrz, 
Vide 5 Rep. Rooks Caſe 100. a. and 1 Rep.140. Kighleys Caſe ; 
The Statute of 23 H. 8. cap. 5. gives power to Commiſſio- 
ners of Sewers to make Laws, Orders, &. according to their 
Wiſdoms and Diſcretion, which woꝛds are as large and ample 
as theſe in the Statute of 33 H. 8. cap. 39. and . 
any Orders contrary to Law, ſuch Dwers are void; ſo that 
in ſuch general moꝛds as thoſe, ſecundum Legem are always to 
be implied; and fo they muſt in this Statute ot 33 H.8. c. 39. 

6. Obj. There are divers Preſidents in point, 

Reſp. There is but one that comes up to the Caſe at Bar ; 
and that one we encounter with another directly contrary to 
it: and one ſingle Preſident, eſpecialiy being thwarted with 


uſed becomes ol no foxce 5 and this-caarſe 
20 pears and moze; foz the-Poſtdent quot 1. 
And if that Pꝛeũdent had been looken upon as legal, without 
queſtion many other Bills ot like nature would have been pꝛe⸗ 
ferred betwixt that time and this: and J have heard that that 
very Pꝛeſident was queſtioned in the late long Parliam 

2. Reſp. As foz ſome other Preſivents that have been tnſift- 
ed on, they are of Bills againſt Miniſters and Of- 
ficers of the Court, who are ercepted out of Magna Charta, c. 14. 
as appears by Co. 8 Rep. Grieſlys.Caſe,and may be puniſhed by 
the 
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the Court foꝛ any Enozmities relating to their Offices, as the 
conſtant Pꝛadice is in all other Courts of Juſtice; ſo that 
thoſe Preſidents do not come up to our Caſe. 

He concluded, and pzay'd Judgment pro Defendente. 


The Attorny General verſus Richard Waring, & 4. 


fozm the Omer of the Court; Judgment was given againſt 
e Defendant, upon which he bzought a 77Irit of Error; and 
the queſtion was, CUhether a TUrit of Error would lie o2 not, 
in regard there was neither Treaſurer no2 Chancellor ? Vide 
the Statute of 31 Eliz. and there being many ſuch TUrits de- 
pending, whether they were Superſedeaſſes o; not? 
Atkins pro Quer' in Brevi de Errore. The TAOrit lies, and is 
a Superſedeas, fo2 there is no default in the Party, Vide 6 H. 
7. 15. vide 1 Rep, Pelhams Caſe; and 31 Eliz. cap. 1. Moun- 
rague to the ſame purpoſe, Cro. 2 Rep. 341. That a TArit of 
Error lies in Parliament from the Court of Rings Bench; 
and is a Superſedeas; contrary to the Lozd Cokes Opinion; ana 
there is moꝛe reaſon fo? a Superſedeas in this Caſe than in that; 
fo? if a Writ of Error does not lie here, 02 that it be no Su- 
perſedeas, but Erecution be ſuffered to be taken out, and the 
Mony levied and got into the Kings Coffers, there can be no 
reſtitution, as in Caſe of a Common Perſon, Et Adjour- 


natur. 


1a a Scire Facias upon a Recognizance to ſtand to and per- 
t 
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(1) 


De Termino Paſchz Anno. Domini, 1659. 
In Scaccario. 


th. 


—— 


Anne Hall Widow Plaintiff, and Sir Edward Decting 
x Baronet Defendants 


The Caſe. O 


OHN Mills being ſeized in F# of: divers Lands and Te- 
nements in Hoat hfieid in Kent 7 Apr. 1587. debiſen them 
to his Son George to hade and to hold to him and his peirs in 
Fe-ſimple fo eber. And it it ſhould happen the ſatd George 
to die befoze he ſhould come to the age of 21 years, and with- 
out Heirs of his Body lawfully begotten, that then the ſaid 
Lands ſhould whoUy remain to his Son Samuel in Ike man 
ner, prout, &. and {6 ;torhis other Childzen in like manner; 
and atterwards to Jo. T. and his Þeirs; and after dyed. George 
the Son entred and married che Piaintiſl; and by his CUill 
dated the 2oth of May, 1641. deviſed the laid Pꝛemiſes to his 
the Daughters equally between them; and deviſed an An⸗ 
nuity of 5 1. per annum out of the ſame to his Tlike, fo2 
her Life, and dyed; the Defendant's Father purchaſed two of 
the Daughters ſhares in the Pzemiſes, and never pald any 
part of the ſaid Annutty. 

The Queſtion was, whether oꝛ no, as this Caſe is, the 
Deviſlo2 could charge the ſaid Lands with the Annuity oz 
not. | 

Hardres pro Quer...J-conceive the Deviſo? had power to 
charge the Eſtate with this Annuity. The Que ſtion will be, 
what Eſtate George takes by his Fathers Mill; viz. whether 
an Eſtate in Fee · ſimple o in Fee-tail: And J hold, that he 
hath a Fee · ſimple Eſfate. 1. Becauſe the firſt wozds in the 
Will give him an abſolute Fee-ſimple 3 and the ſubſequent 
wows (And if, &c.) are not woꝛds of Limitation oz Qualifi- 
cation, but of Collateral determination. And that they are 
ſo appears by this, viz. Becauſe George's Eſtate is made 
determinable upon his dying within Age and without Iſſue, 

both 


— 
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both muſt — 02 elſe his Eſtate continues. Alſo the 
Determination is limited to a certain time; and therefore 
is not a Limitation of the Effate. As if Lands were de⸗ 
viſed to a Pan and his Peirs ſo long as ſuch a Tieck tall 
grow 02 ſuch a Houle ſtand; the Deviſee would have a Fie⸗ 
fimple, but qualified with a Collateral Determination, Vid: 
Plo. Com. Walſinghams Caſe. And this is not like to Sonday's 
Caſe 9 Rep. A Devile to one and his Heirs, and if he dye 
without Heirs of his Body, that then the Land hall remain 
to another ; fo there the ſubſequent wows ſhew what Heirs 
were meant by the peræding words, as in Baldwin's Caſe 
2 Rep. A Gzant to one and his Heirs, Habendum to him ant 
the Heirs of his Body 3 but here it is, If he dye within Age 
and without Ifſue, then, &c. ſu that the words (without 
Heirs of his Body) are not put in by way of -Limirarion of 
the Eſtate, but are jopned and coupfed with other wozds, 
which are not woꝛds of Limitation, but of Determination. And 
admitting, as it really happened in this Caſe, that George 
ſhould attain the age of 24 years, if yet his Eſtate ſhould be 
held to determin by his dying without Iſſue, that would be 
directly contrary to the dery wowds of the Devilo?, and to his 
meaning and intention, which muſt be gatheren from his 
wozds: The wozds are{ that his Eſtate Hall not deter min 
unleſs he dye within Age and without Iſſue; & mala eſt ex- 


poſitio quæ corrumpit viſcera textus. But the better Expoſſ⸗ 


hs is that which makes all the words tand und be con- 


Objctt. 16 Kl Dyer 330. b. Clache's Caſe, There the Caſe 
was, that Lands — -deviſey to one Daughter and to 
2 ears Ing er to die within the age of ſix- 
teen years, Abi z then to her Siſter and her 


. e 


to the third 
Daughtets died win 5 — — to @ Son and his Heirs; 
then to a Stranger in 


and if they all 
Fe. Che i hos held he? Te car Daugh⸗ 
cones, any Tits I, it's le Eſtate: Sed alli e 


: {p. That Chſe voes not oppoke — 
Fat it er t there den thitt hand'x tmitations make 
a Fee-limple Eſtate, But the ol Dyer. that none of 
oe Limitations There map a pln of Kar wt 2 

Limitations there are n e ng theſe 
Words only'tb limit o; determin them, vix. W "We dhe with 


Out Iflue. 


argue fo in this. 
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Foz Authozities. Mich. 2 Jac. Com. B. Emerſon's Caſe. q 

Man deviſed Land to his four Sons in Fee, and if one of 
them dyed without Iſſue, that his part ſhould ſurvive. In 
that Caſe it was held, that if thee of them dyed without 
Iſſue, the fourth had a Fee-ſimple, becauſe the ſubſequent wows 
were not added by way of Limitation, but of Determina- 
10N, 
2. 17 Jac. Pell and Brown's Caſe, Cro. ad Rep. 590. A 
Man deviſed Lands to one of his Sons and his Heirs foz 
ever, paying 20 l. and if he dyed without Jſſue, living the 
other, that then the Land ſhould remain to that other Son, 
And it was held per Cur. that the firſt Son took a Fee-fim- 
ple by the Till. But the great Queſtion was, whether a 
Remainder could be limited upon it oz not; becauſe a 
Remainder in Fi cannot be limited upon a Fee, But it 
was held that the Remainder was good, becauſe it did not 
depend upon a Limitarion, but g Collateral determination of 
the Eſtate. Fo? that the woꝛds, if he dye without Iſſue, were 
not abſolute and indefinite, but tyed up to a: Contingency, 
viz. living William. | N 

3. Hill. 1650. Banc. R. Hanbury werſas Cockman, upon a 
ſpecial Uerdin, A Man deviſed to his Son and his Þeirs 
certain Lands with a Proviſo, that if he died befo:ze Bare 
riage 02 befoze his age. of 21 years without Iſſue, then the 
Lands ſhould remain to his ſecond, Son in Fee: The eldeſt 
Son attained his age of 21 years, and then died without 
Jſſue, The Court adjudged in that Caſe upon the firſt Ar- 
gument, that this was a contingent Remainder, and that it 
could not take effect, becauſe the Contingency never happened, 
as it muſt do, befoze that Remainder could come in being. 
And there it was laid, that when the wozws are clear and plain 
in themſelves, the Court ought not to make a doubtful Con⸗ 
ſtruction upon them, and that. all Pꝛeliminaries muſt 
happen befoze the Remainder takes E So in this Caſe 
of ours the Defendant George muſt dye within Age, and with: 
out Iſſue, befoze the Contingency can take effec 3 which it is 
tmpoſſible that he ſhould do when he has attained his full age; 
and by conſequence he had, when he came of age, an abſolute 
Eftate in Fee · ſimple; and his Deviſe ot the Annuity good 
in Lam. Vid. fo? farther Authozities, 2 & 3 Ph. & Mar. Dyer 

124. & 18 & 19 Kliz. Dyer 354. | | 

Akterwards in Mich. Term. eodem Anno, it was argued by 
Finch pro Defendente ; his Argument was very ſhozt, and it 
does not appear what became of the Cale, 02 that any Opi⸗ 
nion was given by the Court in it. 


Brumrigg 
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Brumrig verſus Hanger and his Wife. 
N an action upon the Caſe kor words; the Plaintiff (2) 


declared that the Pusband was ſued in the Sheriffs 
Court foz 30 J. and the Plaintiff pꝛoduced as a TUitneſs 
againſt him, and that a Uerdica paſſed againſt x and that 
the Mile having a Colloquium concerning that „ (a 
— and to the Plaintiff the ſame day, Thou art a Horn 
Fellow, and 1 will prove thou tookeſt a falſe Oath 
aft my Husband a me this” nw 0 . 4 the 


woꝛds 
#: Me 
was in a Court, of Recod': and 2. Becaute 
reference to a partichlar Suit, in which the Wife u Fnot 


32 ee en 

a taken in a 

ceeding, the Action is mma Hob. Rep. 283. Adams 

verſus Fleming, Thou wert ſorſworn 5 the Councel of the 

Mar t of Reoor to the fame purpoſe 
1 2 ; Caſe, and 5 62, Johnſons Caſe. 

OP. bt 337- 


Record, Suit u 501. any 
Sheriffs Coui in London i rea a Court ond und 
is la called, Co. herne realy a Court And a CUrit of 
Error 1 a 111 N. B. 23. a. Reg. 

Hob o. Lambe and Wiſemans Cafe. Et Adjornatur. 
| alter it was alledgev that the Defenvants 
ud puis e e o that the 


de arguep as befoze. Et Adjornatur. 
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The Court doubted upon the matter of Abatement ; but i 
was afterwards held per Cur. that the woꝛds were actionable 
with ſuch an Inducement, and that the Suit is not abated 
by the Þugbands death; the Mike being the only Tort-feaſor, 
otherwiſe if the TUtfe had died, as in Cowleys Caſes, Hob. Rep. 
and Judgment was given accowingly. | 


Turner verſus Gallillee. 


N an Action upon the Caſe after Jſſue joined, and notice 

given by the Defendant of Trial by Proviſo; the Platn- 

tiff comes into Court in Perſon the day-befoze the Trial, and 

enters upon the Roll a Nolle proſequi 3 and now the Defen- 
dant p2ays his Coſts. * 

Hardres pro Quer'. Coſts are not aſſeſſable in this Caſe 
by any Law o2 Statute, which I conceive upon theſe grounds. 

i, By the Common Law the Defendant could not have 
Coſts; and this is clear by our Books; and it appears by the 
Pꝛeambles of the Statutes- of 23 H. 8. c. 15. 8 Eliz. c. 28. 
and 4 Iac. cap. 3. * * - 4448 

2. The Plaintiff is not by the Common Law entituled to 
Coſts in all Caſes, but only when he recovers Damages accow- 
ing to the Statute ok 6 Ed. 1. cap. 1. vide 10 Rep. 116. a. 
Pilfords Caſe. * F : 

3. (here a Statute gives Damages by creation ; there the 
Plaintiff ſhall recover no coſts; the reaſon is; Becauſe Da- 
mages being given out of courſe, and where the Common 
Law does not give them, and the Statute being therefoze 
introductive of a new Law, the Plaintiff ſhall recover what 
the Statute appoints him to xecover, 2 moze, Vid. 27 H. 
6. 10. 2 H. 4. 17. 9 H. 6. 66. Upon this reaſon it is ſaid in 
thoſe Books, that Coſts are not due in Qu. imp. Waſte, Decies 
tantum, becauſe Damages in thoſe Caſes are — Sta⸗ 
tutes, where they were not recoverable before ; upon the ſame 
reaſon the Jlaintiff has no Coffs in caſe ot a Forcible Entry, 
9 Ed. 4.5. So whete a penalty is given, as fo2 ingroſſing, Vid. 
4 Mar. Bro. Colts 31. So upon 2 Ed. 6. foꝛ Tithes, no Colts to 
be recovered upon the ſame realoͤn. 


4. There a Statute is new, and introducive of a new 
Lab, no Coſts. 02 Damages are to be recovered, but in Caſes 
limited by the Statute, though in equal-miſchief, 7 Ed. 4. 14. 
The Statute of Rich. 2. which gives-Damages in Chan 
againſt the Plaintiff, where the Bill is found not to contain 


matter 
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matter of Truth, does not extend to a Demurrer, per Cur. 
Vide Cro. 1 Rep. 532. James and Tintneys Caſe. Intrat. Trin. 
IT Car. B. R. Rot. 7153. in Caſe of an Avowry fo2 a penalty 
impoſed by cuſtom fo2 the Beach of a By-Law, Vid. Cro. 1 
Rep. 542. Daly and Bellamics Cafe, adjudged that the Defen- 
dant in an Attaint ſhall recover thoſe Colts only which he had 
in the fozmer Suit; and yet there is the ſame miſchief that is 
in other Caſes 3 but it is not within the Statute of 4 Jac. 
becauſe it is not an ozignial Suit, but an Acton that has de- 
pendance upon the fozmer Suit. Jn Hill. 2 Car. B. Com. in 
Mildmays Caſe, adiudged that the Demurtet is not within that 
Law, becauſe not within the Letter; and it ts there daubted 
(though now reſolved) whether. oz no a ſpecial Verdict be with: 
in it oz not? By all which Caſes it appears that a Statute 
introducive of a new Law, though made fo2 eaſe and quiet, 
and to avoid veration, yet muſk be taken ſfridty. 

5+ Then if a Nolle proſequi be another thing, and different 
from a Non-ſuit, it will follow that this Caſe of outs ts not 
within the Statute, and that a Noll? proſequi and a Non-ſvir 
are diſtinct things, as appears clearly by 8 Rep. 59 and 62. 
in Beechers Caſe, That a Retraxit and a Nolle proſequi are 
both one, and are a Releaſe and Bar to the Action, and are 
entred both alike ; but a Non-fuic has another manner of en- 
try, and is no bar; and therefoze it was reaſonable to give 
Coſts in caſe of a Non-fuit, to avoid vexation by commencing 
the ſame Action over and over again; but where the Plaintiff 
is barred and cannot begin agatn, the reaſon does not hold, 
fo2 there the Party cannot be doubly vered, as he may not⸗ 
withſtanding a Now-tuit, fo that the Caſes differ ertreamly, 
and there is no Pꝛeſident of Cofts in ſuch caſe, in Com. Ban. 
02 in the Exchequer. | | 

De cited likewiſe Hill. 15 Car. B. R. Cro. 1 Rep. Earl of 
Oxford verſus Waterhouſe. North contra Wingate, Mich. 15 
Car. B. R. Cro. 1 Rep. Peacocks Caſe, Hill. 1 Car. B. R. Cro. 
1 Rep. Atkey and Heard, Mich. 7 Car. Cro. 1 Rep. In Salter 
and Skeltons Caſe, Hill. 16 Jac. reſolved that the Defendant 
in Replevin ſhall not have Coſts, if he claim Pꝛoperty, be: 
cauſe out of the Statute of 21 H. 3. and Skipward and Mack- 
worths Cafe, Hill. 2 Jac. Entr. Mich, 44 and 45 Eliz. Rot. 32. 
B. R. accord. Jn 8 H. 6.8. A diverſity is there taken betwirt 
the Plaintiſfs coming in Perſon, and faying that he will not 
ſue ouſter, that is ſaid to be a Retraxit anda Releaſe ; and be- 
twirt his ſaping that he will not appear, which is but a Non- 
ſuit, 2 Ed. 4. 43. b. per touts les Rn; if a Plaintiff come in 
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and ſay that he will not ſue ouſter, it is a Retraxit, and when he 
will not appear, it is a Non-ſuit. 
But how this Matter was ruled does not appear. 


Sir John Thorowgood and other Truſtees for Mini: 
ſters Maintenance, Plaintiffs, and Sir Henry Her- 
bert Defendant. | Ay f 


Na feigned Adion upon the Cale by Oꝛzder ok the Court 
of Exchequer⸗Chamber, the Iſſue was whether oz no the 
Defendant had a god Leaſe in being, of the Reaozp of Cherry 
in Montgomeryſhire; and a ſpectal Uerdid being found upon a 
Tryal at Bar in the Court of Exchequer, the Caſe in effec 
appeared to be thus, viz. That Docto? Manwaring was by 
Judgment of the Houle of Peers in Parliament, 30 Car. up- 
on an Impeachment ſent up againſt him by the HÞouſe ol Com- 
mons, diſabled to hold any Spiritual Pꝛomotion; and after 
that Parliament was determined, the King by his Patent un: 
der the Bꝛoad Seal pardoned him all Treaſons, Felonies, Diſ- 
abilities, &c. but without any recital in the Pardon of that 
Judgment againſt him in Parliament; and afterwards he was 
made Biſhop of St. Aſaph in Wales, by Conge d'Eflire ; and this 
Rectozy being then in Leaſe to the Defendant fo2 pears, ano- 
ther concurrent Leaſe was made of it to one Owen in 11 Car. 
and confirmed by the Dean and Chapter; after which in 16 Car. 
the ſaid Doctoꝛ Manwaring made another concurrent Leaſe to 
the Defendant of the Tithes of this Reaozy, rendzing the an- 
cient Rent, which later Leaſe was not confirmed; and the 
Biſhops Eſtates being taken away by Act in 1646. and veſted in 
Truſtees, they the Truſtees accepted of the Rent reſerved up- 
on this laſt Leaſe made to the Defendant ; and two Points 
were made in the Caſe, 1. Whether oz no this diſability of 
Doctoꝛ Manwarning were pardonable by the King, o2 not? And 

2. Whether this laſt concurrent Leaſe were void, o2 not? 
Trevor argued pro Quer. 1. That this diſability is not 
pardonable by the King, Foz the effect of a Pardon, vide Bre- 
con 133. that the King is the Fountain of Gzace, and can 
pardon Dffences, and that no other can, muſt be admitted; 
and (0 is ſald, 1 E. 2. ClauCRot.Membr.g. Bradt. lib.2. ſect. 10. 
9 Ed. 4. 2. Stamf. Pl. Coron. 100. b. though this Power has 
been abzidged by Acts of Parliament, 4 Ed. 2. c. 13. 2 Ed. 3. 
c. 3- and 14 Ed. 3. c. 14. which mentions a Non-obſtante, vid. 
etiam Co. Inft. 3 part, 236. Plow. Com. 502. And why this 
Pardon 
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n did not purge Doctoꝛ Manwarings diſability he alledged 
theſe Reaſons; 
1. Becauſe the Judgment given againſt him by the Þouſe | 
of Peers is not recited in it; no2 is there any non · obſtante in 
the Caſe z and that the Offence ought to be recited in the Par⸗ 
don, vide 13 R. 2, cap. 1. 9 Ed. 4. c. 28. 6 Rep. the Caſe of 
Burglary. And the general wozds in the Pardon of all Dif 
abilities axe not ſufficient, becauſe to general, and cannot be 
extended to diſabilities inflieed by a Judgment in Parliament, 
unleſs it be named, vide Co. Mag. Chart. 478. & 2 Rep. Arch- 
biſhop of Canterburys Caſe. * 


2, Becauſe the King is not a Party to the Judgment; and 4 
a Pardon is no moze than the Kings Releaſe, Vide Co. Mag. 
Chart. & Placita Parliamentaria, num. 42. and 4 H. 4. num. 79. 
Many Peers of the Realm judged in Parliament without the 
Kings aſſent 3 ſo in 19 Jac. Floyd was ſentenced fo2 ſpeaking 
ſcandalous woꝛds of the Palſgrave; and whereas he had been 
ſentenced by the Houſe of Commons, the Lows would not al- 
low of that, but made the Sentence their own : and in 1 H. 4. 
num. 9, 10. divers Loꝛds were degraded by the Houſe of Pers, 
ſaving to the King Power to pardon them, which ſhews, that 
without ſuch ſaving he could not have done it; And in 51 Ed. 3. 
num. 7. 28, 32, 33, 34- there are many Impeachments befoze 
the Lozds fo2 deceits in the Revenue; and in 50 Ed.3.num. 128. 
and 51 Ed. 3. num. 75. the Commons pzayd that the Low 
Latimer might be reſtozed 3 and thereupon 50 Ed. 3. Rot. Pat. 
num. 21. Þe was reſtozen by the King; and in 28 Hen. 6. 
Rot. Parl. num. 20. The Duke of Suffolks Caſe, who was im- 
peach't by the Commons, and had Judgment to be baniſhed ; 
and ft is there declared that the King had nothing to do with 
that Judgment. F 
3. All Judgments given by the Lows are to be executed by 
Oꝛder from the Hauke only, Vide Trio. 6 Rich. 2. B. R. Rot. 23. 
and 51 Ed. 3. Rot. Pat. num. 23. The King pardoned a Sen- 
tence, and Judgment by the Loꝛds; but in 1 R. 2. Rot. 
Parl. num. 41. Alice de Pierce was impeached and ſentenced in 
Parliament fo2 having pꝛocured that Pardon, and was baniſh't 
the Realm: and of thoſe that were adjudged in 19 Car. viz. 
The Lord Keeper and Lord Treaſurer, &c. none were pardoned 
afterward, Vid. Vet. M. Chart. fmpzinted 1529. Pars 2. fol. 55. 
and Pinſents Abridgment of the Statutes temp. H. 7. Hugh de 
Spencer Father and Son were ſentenced by the Peers in Par⸗ 
liament, without the Kings Alſent; and after their Sentence 
was reverſed ; then the King in 11 15 Ed. 2. B. A. Rot. 33. 
1 2 wots 
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wote to the Chief Juſtice and others, commanding them to 
cancel that Judgment, and in Mich. 15 E. 2. B. R. Rot. 40. 
The King granted him Keſtitution of all his Goods, and 
in Trin. 18 E. 2. B. R. Rot. 42. The ſaid Hugh the Son was 
pardoned foz all Offences committed by him fince his Bantſh- 
ment; but no Pardon of any thing that had relation to the 
Judgment; and in 15 E. 2. Fitz-Herb. Petition 2. it appears 
that a Judgment of Repeal being repealed, the firſf Judg- 
ment becomes of fo2ce again; and in 1 Ric. 2. Rot. Parl. 
num. 54. this Judgment given by the Lo2ds is recited though- 
out, Vid. 2 H. 4.c. 22. French Impreſſion, Rot. 97. 

Foz the ad Point. The third Leaſe is meerly void, and 
cannot be extinguiſhed 02 merged in the firſt Leaſe fo? years, 
fo2 years cannot dꝛown in pears. Io? is it good by the ena- 
bling Act of 32 H. 8. cap. 28. without confirmation, but is 
utterly void, Vid. 3 Rep. Lincoln College Caſe, And if it were 
only voidable, the Truſtees here are not concluded by their 
acceptance, becauſe they do not claim under the Biſhop, but 
Paramount as Founders. Beſides, Kent cannot be reſer- 
ved out of Tythes no moze than out of a Fair, 8 Rep. Jewels 
Caſe, and pꝛaped Judgment pro Quer. 

Finch pro Defendemte. 1. There is no legal Diſabflity in 
the Caſe; fo: Dr. Manwaring was a Commoner and conſe- 
quentip not Iyable to be ſentenced by the Peers, Vid. Magn. 
Chart. Nec ſuper eum ibimus &c. niſi per legale Judicium Pa- 
rium ſuorum. 2. The Lows give Sentence in their Judicial 
Capacity; and where the Law does not inflix a Diſabllity, 
they cannot do it. 3. The King can well pardon it, Hob. 
Rep. Commendam's Caſe, the King is entruſted with the di⸗ 
ffribution of Mercy. J argue iſt a majore, the King can par- 
Don Treaſon, Vid. 1 H. 7. 26. 3 Inſt. 7. Segrave's Caſe, 11 R. 2. 
cap. 13. Hill. 16 Car. Morgan's Caſe of Murder, which by ſpecial 
words the King can pardon, but not otherwiſe, as in Rickabies 
Caſe. 2dly, Ab abſurdo, the Abſurdity that ſa many Ads of 
Parliament will be avoided, 3dly, A ſimili, Fitz. Herb. 
Coron. 154. & 281. Hob. Rep. 82. The Pardon diſcharges 
the Reatus, 1 Cro. 55, 56. Sir John Benner's Caſe, Sit John 
Mompeſſon s Cafe accord. upon a Pardon of a Diſability by 
Act of Marliament. 4. A Leaſe made by a Biſhop de facto 
is a good Leaſe, Vid. 9 E. 4. Bagot's Aſſize, 1 E. 4. cap. 1. 
11 H. 7. c. 1. Dyer 313. 2 Mar. Bro. Leaſes, 68. And the Leaſe, 
if not good in Law, is but voidable ; which the Truſtees by 
their acceptance of the Rent have made good. Whereas it 
bas been objeced that the Judgment is not recited, that is 
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a miſtake ; fo2 it is recited particularly, and all Diſabflities 
thereby incurred are diſcharged. Noz is this to be taken fo2 
a Leaſe of Tythes onlp, fo2 a Leaſe of the Recaozy is found, 
De concluded and pzayed Judgment pro Quer. 

Afterwards in Mich. Term 12 Car. 2. the Queſtion con: 
cerning the King's Power of Pardoning the Diſability was * 
d2opt ( fo2 now the King was Reffozed) And the only Que- 
ſtion that now ſtuck was, whether a Concurrent Leaſe made 
by a Biſhop without Confirmation be void oz only voidable ; 
— conſequently, whether it be made gaod by acceptance o: 
not, 


Sir Heneage Finch now Sollicitor General, argued that it 
was only voidable; the Statutes of 32 H. 8. and of 1 El. 
(he ſaid) were made fo2 the benefit: of the Succeſſo2s only, 
And Leaſes not warranten by thoſe Laws, are at Common 
Law, which in ſuch caſe makes them voivable only, and not 
vold, and Cro. 1. Rep. 95. is accord. 


Stevens e contra, That the Leafe is void, and cited 3 Rep. 
60. Hunt and Singleton's Caſe there citen, and Cro. 2 Rep. 
173. And this being @ feigned Action upon the Caſe di⸗ 
rected by the Court to try whether there be a good Leaſe in 
being, the Jury upon Non · aſſumpſit pleaded find the ſpecial 
matter and conclude fﬀf there be a good Leaſe, then &cc. 
which ſpecial Concluſion ought to be rejeced, becauſe it is 
the thing teferred by the Court to be tryed, 


Hale Chief Baron. If Jflue had ben taken upon the ſpe- 
cial matter, it would have ben as you ſay. But here the 
Iſſue is upon Non Aflumpfit 3 ſo that the ſpecial matter, 
which induceth the Jflue, is now but collateral. Fo2 here 
two things offer themſelves in Jſſue, viz. the ſpecial matter 
and the general Jſſue 3 ſo that taking Aue upon one ex⸗ 
cludes the other, F 
Et adjornatur. 
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Thomas Young Gent. Plaintiff, and Iſaac Penning- 
ton Eſq; Defendant. 


Nan Acton of Debt foz 1000 l. the Caſe was thus, viz- 
William Wall was bound to the King fe2 1000 l. the 
King aſſigned it to the Plaintiff by Letters Patents ſhewn 
in Court; and granted. him power thereby to ſue fo2 it in 
the King's Name, rendzing to the King at the Receipt of 
his Exchequer the 8th part of what ſhould be by him re- 
cefved, levied, compounded fo2 02 recovered, And mozeover 
the King charged all Sheriffs and other Officers into whole 
hands ſovever it ſhould come, upon the view of the ſaid Let- 
ters Patents, oz of the Enrolment thereof to make pay- 
ment of the ſame, &c. Afterwards this Sum of 1000 l. 
was recovered by Judgment of the Court at the Plaintiffs 
Pꝛolecution; and upon an Jnquiſition and Extent to the 
Sheriffs of London, the Sum of 1000 l. was levied by the De- 
fendant and Sir John Woolaſton deceaſed, then Sheriffs, and 
Return thereof made accowingly into this Court. And the 
Defendant having notice of the Letters Patents, refuſed to 
pay it to the Plaintiff; foꝛ which cauſe he bought his Acton, 
and the Defendant pleaded to the Letters Patents, Nul tie! 
record ; and the Plaintiff demurred. 

Hardres pro Quer. The Plea of Nul tiel Record is an ill 
Plea in this Caſe, 6 Rep. 15.b. in Eden's Caſe, and in 16 H. 
7. II. b. A dfverſity is taken betwirt the Gꝛeat Seals and 0- 
ther Seals of Courts, fo2 they are but Tranſcripts of Re- 
coꝛds, whereas the Gzeat Seal is the Recop it ſelf, Vid. 
4 Rep. Hind's Caſe, accord. But a Matter conſiſtent with 
the Recoꝛd map be pleaded, as non conceſſit per Litteras Pa- 
tentes, Plo. Com. 232. Seignior Berkly's Caſe, & 12 Hf. 7. 12. 
accord. And the reaſon given is, becauſe Reco2ds cannot be 
tryed but by themſelves, if a dap be given to bing them in 
as in other Caſes. 

Object. Perchance the Patent that was ſhewn the Defendant 
had not a Seal to it. a 

Reſp. That cannot now be alledged, becauſe it is not the 
ſame Term in which it was ſewn in Court, Vid. 5 Rep. 
Wymark's Caſe, 74. b. and it is ſaid here profert hic in Cu- 
riam. But the Defendants time to have queſtioned the valt- 


— of the Patent was at firſt, it cannot be dzawn in queſtion 
ow. 
Allen 
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Allen & Stevens pro Defendente. Admitting the Plea to be 
naught, yet the Plaintiff ought not to demur to it. But the 
Court ought to have ban moved in it, and upon view of 
the Letters Patents to have determined the matter. And by 
the Demurrer he has confeſſed the Plea. But to that the 
Court anſwered that a Demurrer was no Confeſſion of any 
thing not ſufficiently pleaded. They urged farther that it was 
a good Plea, becauſe there might perhaps be a Vacat entred, 
Vid. 5 H. 7.24. Dyer 176, 177. Keilw. 96. 

But at another day Allen took thxe Exceptions to the De- 
claration. 1. That an Action of Debt does not lie fo2 the 
Plaintiff in the Caſe, becauſe there was no Debt due to him, 
but the Yony was to be bꝛought into Court, 2. It the Plain- 
tiff could have an Action of Debt, yet he muſt not ſue fo2 the 
whole 1000 1. becauſe an 3th part of it is due to the King. 
3. Becauſe it fs not averred that the Patent o2 the Jnrolment 
of it was ſhewn to the Sheriff, as the Patent direcs. and 
it is not ſufficient to ſay, that he had INotice of it; fo2 that 
is not traverſable as it is here pleaded,being laid too generally ; 
and becauſe it is not expꝛeſſed by whom he had Notice, ſo that 
a certain Jſſue might be taken upon it, 

Et adjornatur. - 
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De Termino Sanctæ Trinitatis Anno 
Domini 16 59. 


This Term Baron Parker fate alone in the Court 


Randolph verſus Randolph. 


2 — er an Account; the 
Plea, and did not averte it in the 


Detendant 
Concluſion; —— an 


Doble and Potman. 


Pon a Croſs Bill againſt a Parſon to difeover what ſoꝛt 
| ] of Tithes in particular he claims to be due to him; fo2 
that the Pardon in his Bill one while demanden one manner of 
Tithing,and another while another; the Court held that in ſuch 
a croſs Bill the Plaintiffs need not entitle themſelves to the Ju- 
riſdiction of the Court, becauſe the croſs Bill is grounded 
upon another Bill here in Court; as if a Ban be ſued here 
in the Dffice of Pleas, he may have an Engliſh Bill to be re- 
lieved againſt the Plaintiff without ſetting fozth _ of 
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Morby verſus Urlin. 


N an loforination upan the Statut of 35 H. 8. c. 17. td not 
leaving Standils in After Judgment given againi> the 
Defendant, the Plaintiff den, ann hfs Avminiſtratox ſurmiſed 
it upon the Roll and pzayed his Molety, and hav it; and (o 
it was ſaiv is the Courſe in C. a” | | 55 
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De Termino Sancti Hillarii Anno 
Domini 1659. In Scaccario. 


There were then theſe Barons in Court, viz. 


Wild Chief Baron. 


Thorpe a 
and >pBarons, . 
Parker | 


£ * 


Churchman verſus Tinſtal. 


N the Exchequer Chamber upon Engliſh Bill the Caſe was 
J thus, viz. The Plaintiff was a Fermoz of a Common 
Ferry at Branford in Middleſex, at à Fee: farm Rent; the 
Ferry had been a Common Ferry. time out of mind; and be 
lad. in his Bill that no other Perſon, ought to erect any other 
Ferry to -the-pejudice of. his; and the Defendant being a 
Waterman, who had Lands on both ſides the River of Thames 
about thee quarters of a Mile diſtant from the Plaintiffs 
Ferry, did uſually in his Boat Ferry over Paſſengers, Poꝛles, 
&c, which was prejudicial to the Plaintiffs Common Ferry; 
wherefoze the Plaintiff ſeeks here to ſuppteſs the Defendants 
Ferry, and that the Defendant may be enjoined. by Decree 
of this Court to uſe the Plaintiffs Ferry: and the Plaintiffs 
Council inſiſted that it was uſual and frequent in ſuch Caſes 
to ſuppeſs by Decree ſuch Nuſances in the Kings Caſe, and 
that of his Fermors 3 as in Caſe of a Mill ereced to the hin- 
dance of the Kings Mill; and the like in Caſe of a Fair oz 
Market, although in thoſe Caſes a ſpectal Agion upon the 
Caſe, 02 a Quo Warranto lies well enough: and in Trio. 21 
Jac. lib. decret. fol. 346. Inter Attorny General and Webſter, 
it was decreed, that a Beam ſet up to weigh Lead near to the 
Kings Beam within his Bannoz, to the Nuſance of the Kings 
Beam, ſhould be cut down; and Mich. 29 and 30 Eliz. in this 
Court there was a Caſe betwirt Sir Jobo Cuts, and the Mayor 
and Burgeſſes of Thackſted in Eſiex, concerning a Fair, which 


was cited in this Caſe. Againſt 
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© Againſt a Common Ferryman an Action upon the Caſe il lies; 
ff he refuſe to carry Paſſengers, &c. oz if he erac exceſſive 
P23es 3 and he is endicable if he do not keep his Ferry in god 
repair, &c. but a pubate Ferry man is not. 

Again, A Ferry is a Franchiſe, and a Flower of the Crown, 
which a pzivate Man cannot ſet up without Licence: and the 
Caſe in 22 H. 6. 14. per Paſton any Newton is expreſs in Point, 
vide 11 H. 6. 23. 

The Council of the other ſide urged, That theſe Common 
Ferries were in the nature of Monopolies and Reſtraints 
upon Trade ; that a Common Stream is like a Common 
High-way, which is free to all; fo2 which reaſon Toll-chorough 
cannot be claimed by Preſcription; 22 Aſſ. 58. That the re- 
ſtraint which the Platntiff would lay upon others is uncertain, 
and without limits of diſtance ; fo by the ſame reafon that 
the Defendant may not uſe a Ferry three quarters of a Mile 
from the Plaintiffs Ferry; by the ſame, he may not ule one, 
two, three, oz ten oꝛ twenty Miles off: Noz is this Caſe ike 
to that of a Mill; foꝛ that a Quo Warrants lies not here. 
That this is in the negative, and not pzoved as 
it ought to be ; and they cited theſe-Caſes, viz/ 11 H. 4. 47. 
13 H. 4. 14. 8Ed.3. 304. 8 Rep. 125,427. Croat Rep. 132; 

And the Court was of this Dpinion; betauſe it came too 
near a Monopoly, and reſtrained Trade, and 
ſident was thewn in Point. 'TheWaſe/of-w Beam (that hay 
been urged)” was of a Beam in the Kings aun Manor 5 and 
they diſmiſt the Bill, but withaue coſts. - 

Sed quære de ceo, f02 contrarp-to the Book of 22 H.6. and to 
Peeſidents in like caſes in this Court, which is the pzoper Court 
fo2 the Revenue, and ought Wr e and Pꝛejudice 
that may ariſe toit. N 


Ford * 7] 
| JB NWA $9078 . as. ; f 
. len * Error t t - a al 
Seſſions in Wales, after diu 
Diminution ——— two | ines 
Griffith pro De ente, Ache Soc * Sci ac. againſt 
the Ter ⸗Cenants upon HIT H. 7. 5: 
AR. 171041 N 8.80 8 0 150 yer 
and 9 H. 6. 47. To which it wag'atifwetev, that 
ought not to be awarded in this Caſe after ſo great delay; noz 
1s it of neceſſity to be granted, but is in the diſcretion of the 
Court, and it lies as well — as _ Judgment in he 
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TUrit of Erro23 and of this Opinion was the Chief Jullice 
Pub and cited 8 H. 6. and 43 Ed. 3. in point; and 

er no Scire Fac. was awarded, Quod Nota ſays the 
, But Hill Juftice (aid, that it ought to have iſſued be⸗ 
foze ; as in 21 Ed. 4. and 21 H. 7. In Erro to reverſe an Out⸗ 
lawp, a Scire Fac. to the Los mediate aud immediate ; any 
Nicholas Juſtice doubted, Et Adjornatur. 


Barringtons Caſe. 


NE Barrington being fued in the Kings Bench, plraded 
his Pri viledge as one of the Auditors of the Exchequer, 
aud alledged in his Piea that Omnes, &c. omitting & quilibet 
ought not to be lued eiſewhere, than in the Court of Exhe- 
quer. And Gromptoo and Levingſtons Caſe was cited as a caſe 
in point in the Court in 1655. where the Defendant inſiſted 
upon his Priviledge in Chancery as. a Clerk there; and was 
over · ruled, becauſe though Omnes could not be ſued eiſewhere, 
pet aliquis might: Belides, he does not here aver his Plea, 
as he ought to have done, berauſe it is iſſuable, whether oꝛ 
he be the ſame Perſon who is Auditor there aud to this Obi 


nion the Court {emer ta incline; but the Plaintiffs Council 


faid that the Preſidents in the Exchequer were without any ſuch 
Averment: nd they made m difference hetwixt the — 05 
Clerks Courts uo are upon Record there; and their 
nn — not. : Ee Adjornatur. | 
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1 * an Engliſh Bill againſt the Defendant as Executreſs of 
her Husband, to have contribution; the Caſe was, That 
the Plaintiff in this cauſe and the Ceüntoꝛ were Sheriffs of 
Middleſex, and that there had been a Recovery againſt them 
fo2 an — 2 & ind n — 509! . Damages 
recovered; had paid and (a- 
tisfied, to whit the K — = to eo contribute, as the 
Bill ſuggefs. 

The Ebenen (nk the caſe; hejur prime hngreſio 
ms, and reſembled it ts the caſe of = joint Dbiig92s5 but 
what became at it non ae | 


. 
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"© Twiſleton 


Ter. Hill. 1659. in Scaccario, I 


Twiſleton verſus Dame Mary, Thelwel iExecatreſs 
of her: Husband. deceaſed. 


N Engliſh "Sill was preferred to be relieved againff a 
Bond entred into by the Plaintiff ta the Defendants 
Teſtato2,upon an agreement of the Teſtatozs to ſave the Plain 
tiff harmleſs againſt others; the Court decreed foz the Plain⸗ 
tiff, and 140 l. Coſts were taredz the Defendant moved to 
— 0 Coſts diſcharged, becauſe an Executoꝛ is not liable to 
pay ons. ' 

Atkins. An Executor being Defendant pays Coſts at Law 
in all Caſes, when the Judgment is 5. him, though but 
de bonis Teſtatoris; fo2 then the Coſts are de bonis Teſta- 
toris ſi, &c. & fi non, & c. tune de bonis propriis3 he cited 
Co. 2 Inſt. 286, 289. Upon the Statute of Gloc. Plow. Com. 
183. 31 H.6.13. Bro Executors 164. Entr. 328. Et Adjornatur. 

But it was afterwards oꝛdered that the 7 Extrutortery e being 
a Defendant ſhould not pay Coſts, becauſe it is Preſi- 
dent 3 and that it mas no reaſon to give Coſts in Equity, becauſe 
the Law allows Colts; foꝝ that an Exrcyror canner mu the 
cee — ye porprots } aged wth | 2-4 


tie Walker contra Norton 2 


J pon Eapiith Bill the Court bet That it tuo anſwer 
joumly und ſeverally, if ane of them anſwer 'firft fo; 
—— ſay that he has petuled all that che loꝛmer 
has anſwered, und fo hinifelf anfwers that he believes it to — 
er is 

De 


— — 'Defendant not to be charged 
any any chingd3:his that ſuch a Relative Anfiver 


luſficient in a joint and vera! Anſwer, Ut noe where the 
— nes ſeverallyy each apart. a 
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De Termino Sanctæ Trinitatis Anno 
12 Car. II. Regis. In Scaccario, 


* 5 — 


The Barons were 
Sir Orlando Bridgman Chief Baron. 


Sir Edward Athins 7 
and | eBarons 
G briflopher 7 urner Eq; 


Rochel and his Wije v verſes Sredle and hi Wi 1. 


N Aﬀmult and Battery fo2 beating the pusband and roite: 3 
upon Not- guilty pleaden they were found "guilty of beat. 
ing the Wife only, and was found concerning? the 
of the Baron. And it was now moved in Arreſt of 
Judgment, that Baron and Feme could not Joyn in an Action 
fo2 beating the Baron. 
Stevens pro Quer. This is no Cauſe to arreſt a 2 


fo2 no Damages are given foꝛ the Battery ot the Baron n 
is any thing laid to it, which makes it a Diſcontinuance, a 
that is aided: by the Statute of  Jeoffails'3 and it is like the 
Caſe in 9 E. 4. 51. where Damages are given (everally, it 
ſhould be good koꝛ that part, in which they may zoyn. And 
Cro. 2 Rep. 655. & 11 Rep. 45: b. accord. in Detinue de 
Chartres brought by th the Husband, where part-of the Charters 
belonged to the So in 22 Eliz. Dyer 370. Cliftan's 
Caſe in Eject. Cuſtod. terræ & hredis, the Plaintiff releaſed 
the Damages, and had Judgment fo2 the Land. 
Atkins pro Defendente ; and cited Hob. — 184. Revel 
and Gray's Caſe, and Dyer 305. b. Curia adviſare vult. 
Bridgman Chief Baron ned that it Non culp. had been 
found as to the Husband, it had bien well; but here is a non 
liquet as to him; and be cited Poley's Caſe in Osborn's Caſe, 
10 op: 130. b. and took a Diverſity betwixt their being 
Plaintiffs and Defendants. Fo? if there be a miſtake as to one 
of the Defendants, it may be well; as in an Action upon — 
aſe 


— 
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Caſe (cited by Mr. Stevens) bꝛought againſt Baron and Feme 
fo2 WWows ſpoken by them both; and the Baron be found Non 
culp. and the Feme guilty, there it is good. Another diver- 
ſity he took betwixt a Declaration being ill koꝛ abundance and 
foꝛ defect ; if fo2 abundance, it map be made good by a Uer- 
dict; otherwiſe, if through defect. 

Atkins Baron inclined to the ſame Opinion, and cited Drury's 
Caſe, Mich. 5 Jac. in Brownl. Rep. 209. Et adjornatur. 

But afterwards it was held to be a void Uerdia,becauſe only 
part of the Jſſue is found, as iſt loſt. 227. and there is no 
Diſcontinuance, fo the whole was continued: And bx the 
Chief Baron, Venire facias de Novo muſt be awarded, 


The Dean and Chapter of Chiicheſter's Caſe; _. 


"== was a Charge in the Great Pipe upon the Dean, 
and Chapter of Chicheſter foz a F. farm Rent of 
35 I. 6 8. and 8 d. To which the Lady Howel pleaded as Terre- 
enant that Quan Eliz. in the 7th pear of her Reign granted 
the Colledge of Boſham, and two other Pannozs to this Dean 
and Chapter and their Succeſſoꝛs, rendzing that Bent. And 
that afterwards in 14 Car. Regis, the King, reciting that Gzant, 
and mentioning it to be a doubt, whether the Sant made 
by the Queen, of the ſaid Colledge, were good oz not, grants 
and confirms the ſame to the Dean and Chapter and Suc⸗ 
ceſſoꝛs, rendzing the like Rent; and granted mozeover. that 
the Oꝛantees ſhould not be charged with a double Rent; and 
pleaded this latter Gꝛant as a Confirmation only, and de- 
manded Judgment if the Pꝛemiſes ſhould be charged. with a 
double Rent; and payed to be diſcharged of this additional 
Rent, to which the Artorny General demurred, | 
And it ſeemed to the Court that the Plea was not good. 
I. Becauſe here is no double Rent in the Caſe iſſuing out of 
one and the ſame thing. Fo? the firſt Rent was charged upon 
two Manoors; as well as upon the Colledge. 2. Becauſe, it 
does not appear by the Plea that any Rent has bon paid ; 
by which means the Gzantees-map come to be diſcharged of 
paying any Rent. And with which of the two Rents they 
ought to be charged and with which not; and whether any 
Rent at all has been paid 02 no, does not appear by the Plea, 
Et adjornatur, 
Atkins pro Defendente. The fecond Patent wozks as a Con- 
firmation, and the Kent reſerved thereby is void, Lite. 538, 


539- 
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539. Plo. Com. 397. 9 H.6. 9. 9 Rep. 142, And the Law is 
the lame in the Kings Caſe, 10 H. 7. 23. 

— The Detendant onght to have pleaded, Rex non 
CONCELNT, 

Reſp. That needs not, fo2 it appears ſufficiently to be a Ja: 
tent of Confirmation only, and ſo the Law intends it, 9 H. 6. 
22. Ig H. 6. 44 9 HH. 7. 2. Plo. Com. 331, And the Court 
feemed to be clearly of this Opinion. But becauſe there is no 
Plea of diſcharge as to the firſt Rent, it was held to be ill, 
and the Defendant had leave given to mend the Concluſion of 


ber Plea. 


Griffith verſus Manſer and Vaughan. 


{aUD Joyntenants of the Office of Fines fo2 Oziginal 
CUrits in two Counties in Wales committed the Cuſtody 
of the Seal of the Ollice, and the Collection of the pzofits thereot᷑ 
to a third perſon, Both the Jopntenants commence a Suit in 
Equity againſt the ſaiv third perſon. to have an account of the 
Nofits; one of the Plaintiffs releaſeth all actions and Accounts 
to the Defendant; whereupon the other Joyntenant exhibits 
this Bill againſt his Companion and the Defendant in the 
fozmer Sulit, lurmiſing in his Bill that the lain Releaſe was 
obtained by Combination, and fo? a valuable Conſideration in 
Monp patd, &c. To which Bill the Defendant, who wag 
not Jointenant, pleads the ſame Releaſe,' And per Curiam 
it was held to be a good Plea, although the Bill ſaks relief 
againft it. Foz there does not appear any particular Frauy 
o Combination in obtaining it; and a general Allegation ot 
Combination is not ſufficient z fo2 there may be a {awful 
Combination, aud the Defendant is not obliged ts anſwer but 
to unlawful Combination. Aiſo the Releaſe is good in 
Law, and no default in him that obtained it fo2 bis own ad- 
vantage. Beſides it appears to have bien obtained upon a 
valuable conſideration ; [0 that Equity ought nat to ſet it aſide ; 
and ik the Plaintiff has any Remedy in this Caſe, it muſt be 
againſt his Copartner and not againſt him to whom the Re- 
leaſe was made. 


— 


Ter. Trin. 1 2 Car. II. in Scaccatio, 


- e *. > 4 14 
- 44 55 


* = Ned T 2 ; 5 0 1717 027 30 935 yo 
Earl of Devonſhire Plaintiff; verſus Gibbons an 
others Defendants. | 


DE Caſe upon Engliſh Bill was thus, viz. Articles of 
Agriement were made betwixt the King and Sir Corne- 

lius Vermuyden and others, fo2 the dꝛaining of Hatfield level 
lying in Lincoloſhire, Yorkſhire & alibi ; by which Agreement 
the King was to have one part of the Lands to be diained, 
the Dꝛainers another patt, and the Tenants and Commoners 
a third part; and that the Dꝛainers in conſideratton ok their 
being allowed their thitd part ſhould make Entlotutes and 
maintain” them in all times to come! Afterwards the 'Plain- 
tiff, who was no party to the articles, was aſſeſt 1 e Com⸗ 
miſtoners ok Sewers koz Lands that he had in Forkſhire, 
towards the Maintenance of a certain Sewers againſt which 
he ſeeks ery ent of roo Ul thoſe who have Lands charge⸗ 
abte towards the maintaining of it, contribute. Upon the 
hearing it 'was- objected that the Plainciff was not party no2 
pꝛivy to the Articles, noꝛ clafmed under any that were. But 


it was anſweted, that he had good cauiſe of Sutt fo; äll that, 
and to crave:Relief by the Equity ok the Statute ok 23 fl. 9. 
of Sewers, and acc oꝛding to the pꝛo there mentioned 3 


becauſe he is aggrieved by this Alſelsment though their not re⸗ 
pairing the Banks, who are obliged to repair them by theſe 
Articles. And whatever the Commiſſioners of Sewers map 
do, this Court may; that is, the Court may lay the Charge 
upon them, who have bound themſelves by Articles, and re- 
lieve all ſuch as are endamaged by this Dꝛain and Aſſelsment; 
and a Caſe in Chancery was cited het wixt the Earl of Derby 
and Wainwright; the Earl was decrad to admit Copyholders 
at a Fine certain, which he refuſed to voz and thereupon Copy- 
holders were relieved,”--who. were no parties to the Decree, 
And the Court ſeemed to be ok this Opinion (though at the 
firſt Baron Atkins heſitated?) becauſe in effec the Articles were 
made fo2 the Reltek of: all that were to receive any damage 
by the dꝛaining. And being made pro bono publico, all perſons 
are parties. As if one Man ſhould take upon him to tepatr 
a common Cauſep, which the Country aught to repair, by this 
means he makes himſelf liable to the whole County ik he do it 
not. And a Pan may by Yatter ex poſt facto be entituled 
to Relief, who had no cauſe at firſt; as a Feoffee of Lands 
may have an Audita Quercla though be comes to the Pot: 


3 2 ſeſſion 
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ſeſſion of the Lands, after the Charge. Sed adjornatur. Et 
quære de ceo, fd it is a new Caſe in Equity, Andafterwards 
it was decreed accomingly. 


Wall and his Wife Executreſs of Young, verſus Pen- 
nington, and the Heirs and Execators of Sir John 
Woolaſton. | 


1 Taſe was thus, viz. in 15 Car. nuper Regis 1000 1 
Debt due to the King was levied by the Sheriffs of 
London, and remained in their hands, and upon pꝛoceſs againit 
them they pleaded the general Act of Pardon, made in the 
pear 1651. by which Ac this Debt was not pardoned, and 
which Ac is now no longer in force; but the Artorny Gene- 
ral, that then was, confeſſed this Plea, and a Judgment and 
a Quietus eſt was obtained upon it; and yet new Pꝛoceig was 


lſſued againſt them now, becauſe the Confeſſion of the Attor- | 
ny General is not binding to the King in matter of Law, 
| it be in matter of Fac; fo2 which was cited Sir Ed- 
mund Bacon's Caſe 3 Car. in the Exchequer, und 12 Jac. Brig's 
Caſe, and a Preſident was ſhewn in 3 Car. where a Rent 
bo rged by ſuch Confeſſion, was put in Charge again, in 


mund Sawyer's Dflice one of the Auditors. 


.. ++... verſus Sir John Forteſcue and others. 


DE Defendants - Commiſſioners fo2 examining Mit. 

neſſes met at the time and place appointed; but re⸗ 
fuſed to join and ad in Execution of the Commiſſion 3 any 
upon Affidavit made of this, the Court oꝛdered that the De- 
fendant ſhould name other Commiſſioners. And it was pꝛayd 
that the Plaintiff might nominate other Commiſſioners too, be · 
cauſe one of his Commiſſioners was not there; ſo that it 
ſeemed to have bien a pzactice. And the Court doubten whe- 


ther an Attachment lay againſt the Defendants Commiſſioners 
Et adjornatur. 


92 not. 


Charles 
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Charles Fleetwood Plaintiff, George Pool Eſq; and 


others, Defendants. 


DE Caſe upon Engliſh Bill was thus; viz. The King 

had a Decree in the Dutchy Court againſt divers Com⸗ 
moners in Darbyſhire to encloſe certain Lands within the 
County Palatine of Lancaſhire; and the Plaintiff by his Bill 
here makes Title to the Kings part by Letters Patents un⸗ 
der the Gzeat Seal. And after Anſwer, Replication and De- 
poſitions in the Cauſe, Exception was taken upon the hearing; 
that the Plaintiff had not made a good Title to himſelf, to the 
King's part, being Dutchy Lands, fo2 that he had no Ozant of 
them under the Dutchy-Seal, Vid. Plo. Com. 218. the Dutchy 
of Lancaſter's Cafe, But becauſe the Dutchy-Seal was pꝛo- 
duced at the hearing of the Cauſe, though omitted in the 
Bill, the Court held it ta be well enough. Quod nota, ann 
Quzre, whether the Plaintiff ſhall be admitted to ſupply by E-. 
vidence a Title that by his own ſhewing in his Bill is defective; 
It was likewiſe held by the Court, that although the Dutchy- 
Court be in being, yet the Suit is well begun here, fo2 that 
whatever belongs to the Juriſdiction of the Dutchy may well 
— here. Whereupon it was decreed koz the Plain- 
tin. 


(7) 
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De Termino Sancti Michaelis Anno 
12 Car. II. Regis. In Scaccario, 
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Judges in the Hings Bench. 


Sir Raben Fofter Knight, Chick Juſtice, 
Sir Thomas Mallet, bx ah 
Sir Thomas Twiſden, MANS. 


Judges in the Court of Common Pleas. 


Sir Orlando Bridgeman Kt, Chief Juſtice, 


Sir'Robert Hide, 
Sir Thomas Tirrel, FK iht. 


Bromn. 


5 1 iv ſxchequer.. 


Sir Mathew Hale Knight, Chicf Juſtice. 


Sir Edward Athins, 


Sir Chriſtopher J. une: Knights 


Hacket and Bedel contra Wakefield. 


POM a Bill in Equity to be relieved upon a Security, 

foz a valuable conſideration, fo2 60 |. per annum fo 
Lives; the Caſe was thus, viz. The Plaintiff was a Pur⸗ 
chaſer fo2 a valuable conſideration, as afozeſatd, and the De- 
fendant afterwards took the Lands ſo charged in WYoztgage, 
and being infozmed that the Plaintiff was befoze him in time, 
be tun the Recognizances pꝛioz to the Plain- 
tiffs Title, two of which were foz Monp, and the third fo2 
Counter-ſecurity, upon which he extended all the Lands char- 
ged; and now the Plaintiff ſeeks by his Bill a diſcovery of the 
nature of theſe dozmant Jncumbrances, and fo2 what cauſe 
contracted, and what was actually received and paid upon them, 
bz by perception of Pꝛoſits ſince the Extent 3” to which _— 
endant 


kk 
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fendant pleaded his Boztgage, and ſubſequent to that his pur: 
chaſe of the other Jncumbzances to coxobozate his Security, 
and that therefoze he ought not to make any diſcovery ; but 
the -Court over-ruled his Plea, and oꝛdered him to anſwer, 
and that the Matter of his Plea ſhould be ſaved to him at the 
hearing; and the Court conceived that the Defendant ought to 
anſwer, becauſe the Plaintiff has a prior Security, though both 
were purchaſers. 

But Baron ͤ— * oe the prior Incumbrance that 
was taken in, had been a Fee · ſimple upon a forfeited Mortgage, 
that then the ſecond Poztgagee oꝛ Purchaſoz ſhould not have a 
diſcovery, becauſe then the whole Eſtate was abſolutely in the 
firſt, and conſequently the ſecond could have no intereſt in it; 


but here the firſt Jnctmbzances were only Charges upon the 


Land, the Cogniſees having no intereſt in it. 

The Defeadants Councel pꝛoduced to Oꝛders of Chancery, 
whereby they alledged that that Court had ruled it otherwiſe in 
the point in queſtion. | 

But the Court odered ut ſupra notwithſtanding. 


* 5 
Danvers contra Wellington. 


N Ejectione Firmæ pro uno Meſuagio five Burgagio in Hay 
I infra muros ; it was moved in Arreſt of Judgment after 
Verdict foꝝ the incertainty of the Declaration; but the Court 
held it to be good, and that an Ejectment lies well de Bur- 
gapio ; and that Meſuagium and Burgagium ſigniſie the ſame 
thing in a Borough. 


Phillips contra Kettle. 


1 Debt upon the Statute of 2 Ed. 6. fo2 Tithes; The 
Plaintiff declares that he was Recto2 of St. Martins All - 
Saints, and that by reafon thereof he ought to have the Tithes 
of 100 Acres of Land in the ſaid Pariſh of St. Martins All- 
Saints, and the Tithes of 80 Acres of Lands in the Pariſh of 
St, Martins Genaveſee, withont ſhewing how he became en⸗ 
titled to the Tubes of Lands out of His Pariſn; and this was 
held by the Court to be well enough after a Verdict; beſives 
that, a general Allegation without chewing a Title is well 
enough in thts Aion. Another Exception was taken, becauſe 
it was not alledged that the Defendant was ſubditus Domini 
Regis, us the Statute requires 3 ſed non allocatur, fo2 that = 
ty 9 
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is alledged that he is occupator terrz, which implies that he 
is ſubditus, vide Cro. 2 Rep. Kippax Caſe, which ſeems to the 


contrary in this Point. 


Sir Simon Fanſhaw verſus *. * ** 


12 a Bill of Review the main queſtion was, whether a Copy- 
hold Eſtate deviſed to be ſold by Erecutozs to pay Debts, 
and ſold accowdingly, be Aſſets at Law and in Equity, o; at 
Law only; fo? if they be Aiſets at Law ooly, then a Decree, 
which makes them Aſſets in Equity without a Trial at Law, 
is erroneous ; and upon this the Cauſe was adjourned; but it 
was held that no matter of Fact in the Canſe could come in 
queſtion ; fo2 that would be to unravel all ſozts of Decrees. 

Afterwards in the ſame Term the Decree was held to be 
good, and that it could not be reverſed, becauſe it cannot nom 
appear whether upon the p2oof it appeared to be matter of Law 
9 Equity; and after a Decree it ſhall be intended that the 
— adjudged upon the whole p2oof accoꝛding to the purpoꝛt 
thereof, 


Wilton verſus Redman & 41. 


Lands were Diſcharged of Tithes, as having been part 
of the Poſſeſſions of an Abbey of the Ciſtercian Dwer ; and 
the Court held, that a Tenant fo? life o2 years is not within 
the Statute, but that a Tenant in Tail, who has an Eſtate of 
Inheritance is diſcharged quamdiu propriis manibus, &c. 


[Ja a Bill in Equity, the queſtion was, whether certain 


Richard Green verſus Thomas Robinſon and 
Thomas Wood. 


— 


Pon a Bll in Equity, the Caſe was; A Mannoz was 

held of the King iu Fee-farm, in which Manno there 

was a Cuſtom, That all the Tenants and Reſiants within the 
Mannoꝛ ſhould grind all their multure of Com and Gzatn 
baked and bꝛewed in their Pouſes at the Lords Mill, and not 
elſewhere 3 and that the Defendants had ereced another Mill 
out of the ſaid Mannor, near to the ſald Mill, by reaſon 
* whereof 
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whereof many of the Tenants and Rellants of the ſaid — 
ground their Com and Gzain at 1 — new Jan een Mill 47 of 
the Mangor, to the pꝛeindice of iy ep 
this Mill out of the Mannor demo hed By the an 0 
1 * 

And the Court cat, that it was lawful fo2 any Tenant to 
ſet up a Mill upon his own Gꝛound out of the Mannor, but 
not within the Bannoz 2: but if the Owner oz Tenant of ſuch 
a Mill, out of the Mannor, cauſe o; perſwade any of the Te⸗ 
nants 02 Reſiants within the Mannor to grind Gert. 92 fetch 
any Griſt out of the Mannor to his own Mill, that in that Cale 
he may be prohibited by a Decree of this Court; but that they 
could not decree any Mill to be * unleſs ereced with: 


in the Kings Mannor, to the pꝛej oy 

pon the! den Cen o ben be . — net Par res. 

che Bill ain een. but . Neu 8 2 
1 

Aid af. 2 
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De Term. Sandi Hillarii Ann. x2 & 13 Car. ll 
Regis. In Scaccario. 


— 


the Plaintiff ſhould be ſaved harmleſs from all others. 


Hammond's Caſe. 


IT TAmmond was outlawed at the Suit of another perſon, 
and Lands in his Poſſefſion were extended; a third 


perlon that claimed a Title to thoſe Lands, bzought an Action 


of Treſpaſs and Eje&ment fo2 them; and pleaded to the Inqui⸗ 
ſition, and an Injunction: was pꝛaped fo2 the King to ſtap 
Hꝛoceedings at Law, and it was denied, becauſe although 
a perſon outlawed cannot after Extent pꝛevent oz avoid the 
King's Title by any Alienation, as dppears 11 H. 7. pet the 
Dutlatoꝛy gives no ſuch Pꝛiviledge to the Poſſeſſion of a Dil⸗ 
ſeiſoꝛ, but that the Diſſeifie may enter and being his Ejectment; 
fo2 by the Outlawry the King has a Title only to the Profits 
and no Jntereſt in the Land. But it was oꝛdered that the 
Plea to the Inquiſition ſhould be tryed firſt, and that the E- 
jectment ſhould be bzought in this Court, becauſe the King's 
Revenue was concerned, 


— 
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White and Snoak and his Wife Plaintiffs againſt 


Potter Defendant. 


PDN Engliſh Bill the Caſe appeared to be that there 

was a Cuſtom within a Mannor held of the King in Fee- 
Farm, that all the Copy-hold Tenants of the ſaid Mannor 
ſhould grind all their Cozn and G2ain bal d and bꝛew d within 
their ancient Copy hold Meſſuages at a Copy- hold Mill within 
the Mannor, and not elſe where, of which Copy-hold Mill the 
Plaintiff Snoak in the Right of his Mike was Tenant fo2 Life, 
and the Plaintiff White had purchaſed the Friehold and Inheri⸗ 
tance: And another perſon had erected another Mill within 
the ſafd Mannor, at which divers of the Copy-Jold Tenants 
ground their Con. 

And it was held by the Court that the purchaſe of the Free- 
hold and Inheritance of the Copy-hold Mill had not deſhoyen 
the Copyhold during the Life foꝛ which it was held; and that 
the Reverſioner of the Frie-hold of the Copy-hold is ſubjex 
to the King's Fee-Farm Rent, but not the Copy-hold during the 
TUifes Lite. And that therefoze the Copyholder fo; Life ſhould 
have no benefit as Fee-farmer. 

But Tr. 11 Car. Rot. 41. in this Court, Sir John Trevor 
contra Powel. Jt was held by the Court that a Covenant on 
the King's part is equivalent to a Fee-Farm to entitle the Pa⸗ 
tente to the Puvilege of this Court. | | 

And Mich. 3 Car. in this Court Seintley contra Bendel, held 
by the Court that a new erected Houſe is within the Cuſtom, 
and that none may grind elſewhere, but in Caſe of Exceſſive 
Toll, oz that the Gꝛiſt cannot be ground in convenient time. 

And it was alſo held in this Caſe, that to compel all the Te- 
nants within the Kings's Mannor to grind at the King's Mill, fg 
a perſonal Pꝛerogative of the Kings, which no other Loꝛd can 
have without Tenure, Cuſtom oz Preſcription. But it will ex- 
tend to a Fee-Farmer, becauſe it is fo2 the Kings advantage. 
And that the Cuſtom in this Caſe does not go to the Eſtate, 
but to the Thing it ſelf, and runs along with the Mill, into 
whoſe hands ſoever it comes. And that the Suit here muſt 
be as Debtor and Accountant only, becauſe the Copy-hold fo2 
Life is not liable to the Fee-farm, And if two joyn, as they 
do here, where one of them is, and the other is not lpable to 
the Fee-farm, that is irregular, unleſs that other be a privi- 


ledged perſon, Jt was decreed _—_ Potter, who had _ 
a the 
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1 the new Mill, "ol ſhould not withdzaw o2 take away any 


Gut from the o Mill; but his Mill was not decreed to 
be demoliſhed; fo2 that can be done in the Kings own Caſe 
only, oꝛ in the Caſe of his Patentee. 


 Norrice's Cafe. 


N Action of Covenant was b2ought upon theſe wozds, 

viz. I oblige my ſelf to pay ſo much Mony at ſuch a 

day, and ſo much at another day. And per Curiam, clearly an 

Action of Covenant lies, eſpecially if both days are not paſſed. 

But the Chief Baron doubted how the Law would have ban, 

if the Moꝛds were teneri & firmiter obligariz fog that thoſe 
TWows ſound in Debt and not in Covenant. 

Another Exception was taken, becauſe the Plaintiff menti- 
ons in his Declaration one Richard Norrice, and afterwards 
naming again the ſame Mame does not ſap, prædict. Pet, 
the Court held it good fo2 all that; and the Chiet Baron ſaid 
that it had been often lo adjudged, and that it ſhall be intended 
to be the ſame perſon, But it would have altered the Cale, 
if it had ben quidam Richardus Norrice. 

And per Cur. the Moꝛds quod teneat Conventionem and de 
Conventione fracta are all one. 


"79 


De Termino Paſchz Anno 13 Car. II. Regis. 


In Scaccario. 


nm 1.1. 


Anderſon Plaintiff, Arundel Defendant. 


17 Ejectione Firmæ after not-guilty pleaded, and in another 
Term, the Defendant pꝛay d in aid of the Kings Leſſ#s fo2 
99 years of his Dutchy- Lands in truſt fo2 the Queen, as part 
of her Jointure, and as Baily to them; and it was denied 
by the Court: and the Chief Baron held, that in perſonal Act- 
ons aid does not lie of a common Perſon till after Iſſue joined 
upon the right of the Batter, but not upon the general Jſſue, 
becauſe it does not appear to the Court whether the Right will 
come in queſtion oz no; and if it does not, there is no cauſe 
of aid ; no2 can aid be pzayd in another Term after Imparlance, 
becauſe there it is ad reſpondendum, and after ſuch an Im- 
parlance taken no aid lies: but. in real Adions aid prayer of a 
common Perſon lies before Iſſue joined, becauſe there the 
Title of him in _—_— o Remainder appears by the Plea, 
fo2 without ſhewing it he cannot dam his Plea: but foz the 
Kings immediate Tenant, 02 -foz his mediate Tenant that 
joins with his immediate Tenant, aid lies in a perſonal Acti- 
on As well before as aſter Iſſue joined; but not fo2 the Kings 
mediate Tenant that does not join with his immediate Te- 
nant; and it is a god Counter-plea to an Aid · prĩier, to ſap 
that he claims under the ſame Title, and in affirmance of 
it: ſo a UMlrit of Rege inconſulto does not lie, but when it 
appears clearly to the Court, that the Parties Title is in 
diſaffirmance ok the Kings, vide 2 R. 3. 11. 3 H. 6. &cc. 
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Sir John Langham. Baronet, werſas Sir Edward 
Lawrence & al. 


DE Plaintiff peferred a Bill as Farmer of the impꝛo⸗ 
pꝛiate Rectozy of St. Hellens, London, againſt the De- 
tendants Pariſhioners there, to have the uſe of the Leger-Books 
in their Cuſtody, which concern himſelf and the Pariſh, at 
a Trial to be had at Law concerning divers papments pe: 
tended by the Pariſhioners to be payable to them in lfeu of 
their Tithes. and directed by this Court to be tryed at Law 
upon a foaner'Bill exhibited by the Plaintiff againſt the Pariſhi- 
oners; and the Defendants demurted to the Bill, becauſe it was 


| only to p2ovide himſelf of (uppletnental Pro after the hear⸗ 


(3) 


ing of the Cauſe 3 and becauſe it appears of the Plaintiffs owt 
ſhewing that the Books belong to them as well as to himſelf t 
but per totam Curiam the Demurrer was oder ruled, becauſe 
it was not to Have ſupplemental Proof in che ſame Cauſe, in 
the ſame way of pꝛoceeding, but collateral to it, to wit, upon 
a Cxial at Law, where the koꝛmer Provfs'are only Evidence, 
and may be credited 02 not; and other, and contrary Evf- 
detice may be given to induce the Jury to give their Aer dig 
one way 02 other: and it is like the Taſe of Deeds o Records 
diſcovered afterwards, which may clear the matter in queſtf- 
on, and are fit to be uſed, and do wot impugn oz tontravict 
in pont of Teſtimony oz Dath , any thing that has been 
pꝛoved befoze, which is the reaſon-why ſubſequent Proofs are 
not admitted: befides, theſe are common Evivences which 
appertain to the Plaiatiff as well us to the Defendants ; and 
they are like to Coutt- Rolls, Which delaͤng both to Lord and 
Tenants, and Copy-holders 3 und thetefvte- they map have a 
Bill une againſt another to have the ule or them, as well as 
againſt Strangers. | 


Dofor Thomas Parker Saint iſſ, verſus John Sea- 
brook & al Defendants. 


DE Plaintiff as Arch-deacon of London exhibited his Bill 
againſt the Defendants as Parſons and Vicars in London, 


koꝛ certain Sums of Monp due fo? their Proxies by Preſcrip- 


tion; and fo2 which there is now no remedy by the Eccleſia- 
ſtical 
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ſtical Law; to which the Defendants demurred, alledging the 
thing in demand to be meerly ol Eccleſiaſtical Cognizance, and 
determinable in the Spiritual Court, & non alibi; and if the 
Title by Preſcription alters the Caſe, then the Plaintiff ought 


to have his remedy at Law, and not in Equity; but of this 


the Court doubted. Et Adjornatur. Vide Sit John Davies 
Rep. The Caſe of Proxies. 

And the Chief Baron quoted out of Linwood lib. 3. decret. de 
procurationibus, that there are thiee (0zts of Proxies. 1. Ra- 
tione Viſitationis. 2. Ratione conſuetudinis. 3. Ratione Pati. 
And (atv that Proxies of the ſecond and third ſozt were reco» 
verable at Law ; but becauſe in the Caſe in queſtion the mat- 
ter was doubtful 3 the Defendants were owered to anſwer; 
and that this matter ſhould be ſaved to them at the hearing; 
vide the Statute of 34 H. 8. concerning the ſaving of Proxics, 
and that they ſhall be recoverable as fo2merly. 


John Stafford Eſa Plaintiff, the Earl of Angleſey 
Defendant. 


[ IJ Len Engliſh Bill the Caſe appeared to be, That the An- 
ceſtoꝛs of the Plaintiff had had a yearly Rent of 10 Marks 
iſſuing out of the Pannoz of Newport · Pamnel in the County 
of Bucks, and payable to them and their Heirs; and this 
MYanno! afterwards coming to the Crown, upon a Petition 
exhibited befoze King Henry VIII. in his Court of Augmenta- 
tions, it wag decreed by the Court upon advice had with the 
Juſtices of the Court of Common Pleas, that the ſaid Rent 
ſhoald be pald by the King, his peits and Succefſo2s, by the 
Þands of his Baily of the ſaſd Mannor, to the General Re- 
cetver of the County; and now the Mannor being granted out 
of the Crown to the Defendants Father in Fee, with a Cove- 
nant to make an allowance to the Patentee fo2 that Rene, oz 
to the like effect ; Reltef was pꝛaped by the Plaintiff againſt 
the Pateritee, and granted per Curiam, without making the 
Attorny General a Patty, becatife this Covenant does not 
go in derogation oz viſaffirmance of this Rent, but in allow- 
ance and affirmance of it; otherwiſe if there had been ſuch a 
Covenant, and the Title to the thing litigious. | 


Princes 


(4) 
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Princes Caſe. 


(50 JKince was committed by the Lord Mayor of London. 
Sir Richard Brown Baronet, fo that contemptuouſly 

and unſeaſonably he ſerved him with a P2oceſs of Subpœna 

out of this Court, when he was erecuting his Office as a 
Magiſtrate, and examining Offences of High- Treaſon, in dero- 

gation of Magiſtracy, and in diſturbance of the due execution 

of Juſtice, till ſuch time as he ſhould find Sureties fo2 his Gan 
Behaviour ; and this Return being ozdered to be filed, it was 

moved that he might be ſet at liberty, becauſe there did not 
appear (as was alledged) any good cauſe of commitment. 

And per Hales Chief Baron, Þe cannot be remanded, becauſe 

it does not appear by the Return that the Lord Mayor was 

then a Juſtice of the Peace, ſo that he had power to commit 

him fo2 ſuch a Cauſe ; but becauſe the JÞ2oceſs was unduly 
ſerved upon ſuch a Perſon, at (ſuch a time, the Court would 
not diſcharge him; but there was no exception taken to the 
— Mayors committing a Perſon fo2 an Affront done to him- 
ell. 


Edward Cage Plaintiff, William Warner and John 
Lucy Defendants. | 


The Bill charged, that the Plaineiff in the Month of May 
| 1658. became Incumbent of the Church of Beareſted in 
Kent, and that the Defendants in June 1658 and 165h. by 
colour of an Oꝛder of Sequeſtration made by the Committee 
in the County of Southampton, as they pretended, had ſeized 
divers Tithes of divers Pariſhioners within the Plaintiffs 
Pariſh, due to the Plaintiff; and to diſcover the particulars 
of the Tithes ſo taken, and their UAalues, and to have them 
paid to the Plaintiff was the Scope of: the Bill; to which the 
Defendant demurr'd, becauſe it is a matter determinable at 
Law, and a criminal Matter; but the Court put the Defendants 
to their anſwer, becauſe it is matter of diſcovery ; as in the 
Caſe where a Man by colour of a Title enters into a Houſe 
o Lands, and poſſeſſes himſelf of the Goods and Pyofits 3 
it may be impoſſible fo2 the Plaintiff to diſcover the pars 
ticulars without ſuch a Bill: no2 is it 'a charge by way 
of Freſpaſe, but under colour of Title: ſo where a Will is 
proved, 


— . 
— - 
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p20ved, and Adminiſtration to another revoked, ſuch a Bill is 
neceſſary, and uſual fo2 the Goods, and yet there was in ſfrig- 
neſs of Law a Treſpaſs; fo here. l 


Ld 


Spark verſus Stafford. os 


Ship, of which the Plaintiff was Owner, the Ship was tanken 
by Pyrats upon the Sea; and to redeem himſelf and his Ship, 
he contracted with the Pyrat to pay him 50 l. and pawned his 
Perſon foꝛ it: The Pyrat carried him to the Ie of Silly, 
and there he paid it with Mony boꝛrowen, and gave Bond foz 
the Monp; and at his return after the redemption ok both his 
Ship and himſelf, he ſued in the Admiralty foꝭ the 50 l. and had 
a Sentence fo? it; and the Prohibition was denied, betcauſe the 
original Cauſe aroſe upon the Sea, and whatever followed was 
but acceſſory, and conſequential ; and therefo2e well determi 
nable in the Court of Admiralty. f 


Garrard verſus Askwith, Wood & al. 


N a Bill in Equity, the Caſe was, That one who was 
named Defendanr, but was not ſerved, was mentioned 
in the Decretal Order, and in another Order afterwatds foz 
Coſts, and accowinglp Coſts were taved him as a Defend- 
dant 2 and he releaſt to the Plaintiff, and now upon a motion 
fo2 6 Attachment koz non-payment ok Coſts, he p2oduced, 
and oven this Releaſe : And per Curiam this Releaſe daes 
not bar the Defendants of their Coſts, becauſe the Perſon 
who releaſed was never ſerved, no2 had appeared: but they 
directed the miſtake in the Orders to be amended, and then 
to pꝛoceed fo; the Coſts ; fo2 the Court conceived that there 
was not any Cauſe at pꝛeſent ko an Attachment, by reaſon 
that the naming of him as a Defendant, was done by the other 
Defendants in the entring of their Orders. 


Holbeech 


1 
ade 


18 a Prohibition prayed to the Court of Adrairaliy;! 
A the Caſe was, That the Defendant being Mater ofen 
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Holbeech verſus Whadcocke. 


of barren Cattle, and others; the Chief Baron ſaid, That 


(9) 1 a Suit by Engliſh Bill foz the Tithes of the Herbage 


(0) 


(11) 


thes fo2 barren Cattel were due de communi jure acco2d- 
ing to the value of the Land after the rate of 2 s. per pound, 
fo2 that they cannot be otherwiſe valued oz accounted foz, 


- becauſe the Pꝛoſits of the Lands foz which they are paid, are 


ceived by the Youths of Beaſts; but by Cuſtom oꝛ Pꝛe⸗ 
cription ſuch Tirhes may be paid in other manner; as by 
the Acre, and fo all manner of Cattle, barren, and fo2 the 
Plough, and the Pale; but of common Right Tithes are not 
due fo2 Cattle bꝛed fo2 the Plough and the Pale, to be uſed 
in the ſame Pariſh 3. but if they belong to another Pariſh 
Tithes are due to them; and of that Opinion was the whole 
Court ; and when Tithes are payable by Cuſtom, they ſhall be 
paid though the Lands are not rented oz lay freſh. 


Pory verſus Wright & af 


"I Pon a Bill in Equity fo2 Tithes of Paſture-Gzound par- 
cel of the Poſſeſſions of the Abbey of Fountain, being 
of the Ciſtertian Order; ft was held per Curiam that Tithes 
fo2 the agiſtment of Cattle are payable by the Owner of the 
Cattie; ko the Cattle take the Pzofits and Þerbage of [the 
DSoyl ; ſo in the Cale of Commoners: and it cannot be ſaid 
that the Pyofits art taken by the Owner of the Soyl, 82 that 
8 is — * — 18 The Chief 3 the 
e pay them, but clearly the Agiſtor is 
compellable to pay them. 


The Mayor and Burgeſſes of Scarborough verſus 
Bill in Equity was preferred fo2 demoliſhing of a Mill 


Skelcon. 

A near to a Pannoꝛ of the Kings, which was granted to 
the Plaintiffs in Fee - farm; and in which the Farmors have Mills, 
which are pꝛejudiced by this Mill being ſo near to them; and 
the Court conceived a doubt, whether any Mill not within the 
Kings Mannor might be demoliſhed, where there is no Tenure 

no} 
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A 
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no2 Cuſtom whereby the Jnhabitants are obliged to grind at 
the Kings Mill. And a dap was given to ſearch Preſidents in it. 
Vide Green and Robinſons Caſe, {ately in this Court; in which 
Caſe this was made a queſtion, and upon ſearch made, no 
Peeſident pꝛoduced to warrant it. | 5 — 4 


Roe verſus Roe. 


N an Information at the Suit of Croſs, tam quam fo? ſell- 
ing and tmpozting to be old Foreign Woollen, contra 
ormam Statuti, and Iſſue thereupon; it was ſatd by the 
Court, that it is nat material upon the Trial, whether there 
be ſuch a Statute 02 na, 82 whether the Foxfeiture, og any 
part of it be given to the loformer oz not; fox that is mat- 
ter of Law; and not matter of Fac, and may: property be al. 
ledged in Arreſt. of Judgment; fo? the ſubſtance of the Aue 
and matter of Fact to be tried by the Juty is, whether ſuch 
Cloath was impozted to be ſold ;/ and if there be no Law to 
p2ohibit it, 02 if there be, and that Law gives, the Infozmer 
no part of the Foxfeiture.z this is matter ot Law, which the 
Court 18 to determine, ſuch Statute, if anp be, being a general 
Law, otherwiſe if it were a particular La ꝶ . 
And afterwards Judgment was given foz the King only, be: 
cauſe no Act of Parliament gives the Jnfonner a ſhare. 


- 


The Attorny General verſus, Turner. 


N g Scire Facias upon an Inquiſition, and Extent to haue Ex- 
T ceution foz a due by him to Sir George Binion, ' who 
was endebten to the King as his Receiver in the Sum of 1300 
being a Debt in aid; to which the Defendant appeared, and 
pleaded the Act of General Pardon, which pardons all Sums 
of Mony, &c. which the King could pardon, with an Ex⸗ 
ception of Bonds, Ses, entred into, to the King, ſince: the 


25th of March 1640, by any Receiver, &c. To which Plea the 


Attorny General demurre. rk 
Hr. Mountague pro Rege. 1, This Debt is not patdoned, 
becauſe it is a that the King cannot pardon, being 1 
Parties Intereſt 3 as Attachment of Goods befoze Foxfeiture. 
2. Becauſe the Act of. General Pardon did not intend to diſ- 
charge it; and Acts of Parliament ought; to be expounde 
agreeably to the intent ot the Law makers, Vide Plow. Com. 
Eaſton and Studs Caſe, 455. Co. Inſt. 368. upon 11 H. 7. 12. 
3. Becauſe upon ſuch Acts of General Pardon made in the 
Sb 


Refgns 


1 


the 


xpounded 
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pro Defendente. IA 


Reigns of Queeo Elizabeth, King James, &c. which are as 
full gs this, no.fuch Dbjection ever was made, that Debts in 
aid were pardoned, Vide Lanes Rep. 117. Chamberlains Caſe, 
A Pacpon of all Debts does not extend-t0 Debts due to a 
Perlon Outlawed. 4. By an gquitable couſtrugion, the Ercep- 
tion in the Act will extend to this Debt, Vide Co. 1 Inſt. 24. 
Dyer 201. | == 

Obj. Exceptions are to be taken ſtrictly. | 

Reſp. So muſt penal Laws be taken ſtrictly, and pet they 
ate conſtrued equitably, Plow Com. 1267 41 Eliz. B. R. Mat- 
tocks Caſe upon the Statute n 40 Elix. of Pardon. 8 

Pow is pro Defendente. 1. Genetal as of Pardon ate af- 
ways {1iberally tonſtrued, Kelw. 198. Dyer 249. 2 R. 3. 4. 
Otherwiſe it is et partitular Pardons, Stamf. Pl. Cor. 102. 
Co. Lx. 39. 8. Becauſe ſuch a Debe in aid is after: Inquiſi- 
tlon and Selzure 'betome a Debt due to the King, and the 
Party cannot teleaſe it; as a Debt upon Outhawry, 3 Jac. 
Cro. 2 Rep. 82. And the Sult bo: ſt imp be in the [Kings 
Mame, v2 in the Mame et his Ganter; and there es a 'vh 
verſity. betwixt a Fozteitute und a Debt afligaed in the Rings 
Cale, 21 H. 7.7; ic in the firſt Cale de Jacerett is deued in 
the King of perſonal Geads deldze Taquilitzon ; but in the ſe⸗ 
cond Caſe not till after Extent and Jnguint ion. 

Obj. It is not a Dedt une to the King, but tothe Party. 

Reſp. It dees Hot appear but that it is fo? a Det teanv 
due to the King. 3. It is within the wows of the Ac, where⸗ 
by all Sums axe pardoned, which can be pardoned by the King; 
and it is not within the Exception, berauife there is no Bond 
in the Cale entred into by the Receiver to the King, but it is 
a Debt due to the Receiver. ae F262 -- 3 06 

Obj. 1 Rep. 22. Reſp. That Cate goes upon the ipecſal 
penning of the Att ; and 5 Rep. 49. b. Wytrals Cale ig n fronger 


Cale than obrs, upon the General Act of Pardon in 39 Eliz. fn 


the Cote of the Pardon bf a Debt fojfeited to the King by 
Obj. Jt has not been known Heretokoxe, 
Refp. e never was ſueh an At df Pardon heretofore; 
Obj. The Act muſt be conſtrued accowing'to Equity. | 
Reſp. ett kt mutt de tunen moſt beneficially fog the Subject 


-afcatieft the Ki 


ng. | 
Obj. Fe ith the Drovption. 
Kelp. J is net within the'wozds or the Exception, und why 
would # be cid ts de withing the theaning? And roncitvey 


Chief 
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Chief Baron. By the Seizure and Inquiſition the p2operty 
ok the Debt is altered, and it is now become a Debt due to 
the King, , which the Party cannot diſcharge. And although 
the Party may pay his own Debt to the King, and ſo diveſt 
the Debt in aid out of the King; pet till that be done, it is 
a Duty to the King; and no ſuch thing appears to have been 
done; and the woꝛds of the Ac are full to diſcharge it; and 
the Scire Facias is to have Execution to} the King, which pꝛe⸗ 
ſuppoſeth that it is yet due and payable to the King, and ſo 
pardoned 3 no2 does it come within the Proviſo oz Exception, 
becauſe it is not a Bond, &c. entred into to the King by the 


Receiver, but comes to the King by means of the Receiver; 


and the Ac muſt be expounded liberally fo2 the Subject, Et Ad- 
jornatur. | | 

But afterward the Lord Chief Baron abpiſed the Attorny 
General to waive his Demurrer, as he might do, and plead 
the ſpectal Batter, that it was only to enable the Party the 
better to recover his Debt, and the Kings Prerogative made 
uſe of fo2 that purpoſe only; and ſo the whole matter would 

Accozdingly the Demurrer was waived, and the Attorny 
General replied, That Sir George Binion being the Kings Re- 
cerver by Patent, took Security foz this Debt in the Kings 
Name, fo2 the uſe and benefit of him the laid Sir George, 
and pleaded the Exception mentioned; to which the Defendant 
refoined, and pleaded payment ol the ſaid Debt; to which Re- 
joinder the Attorny General demurred fo want of alledging at 
what place the ſaid Debt had been pald to the late Protector 
Oliver Cromwell; And now two Exceptions were taken to the 
Replication, 1. Becauſe the Patent is not mentioned to be 
hic in Cur. prolat,, 2. Becauſe no place is ſhewn where this 
Bond was taken foz Sir George Binions uſe ; ſed non alloca- 
tur, per Cur. becauſe the Patent helangs to the Patentee, nd not 
to the Kiog 3 and it is but conveyance to the matter. pleaded, 
and introductive ok it; and that the alledging the place ts not 
requiſite, becauſe the Bond is admitted by the Plea of the 
Pardon; and where a matter is not {fſuable, the place is not 
neceſſary to be ſhewn; fo2 the laping of a place is only in 
ower to have a Venue, Vid. Cro. a Rep. 482, And Judgment 
was given pro Rege, niſi cauſa, &ec, 45 F 
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Randal verſus Head & al. « 
(14) - Na Bill fo2 Tithes of Conies per Cuſtom (inter alia) to 


(15) 


pay the 1oth Cony, o? the value of it. The Defendants 
by theit anſwer deny the Cuſtom, but do not diſcover how many 
Conies they killed, 02 the value of them, as the Blll requires ; 
to which Exception being taken, the Court held that a diſco- 
very needed not, where there is a full Anſwer given to the 
thing in demand; and that till that be tryed the Defendants are 
not obliged to diſcover ; otherwiſe any Plainriff might upon a 
feigned Suggeſtion compel a Defendant to diſcover what 771rit- 
ings he has, oꝛ what Gods oz other Things whatſoever, up⸗ 
on pꝛetence that he is Jointenant with him; and ſo what he 
has gained by his Trade, which would be ſtrangely inconve⸗ 
nient 3 but where there is no ſuch great inconvenience, as 
upon a Bill againſt an Executor to diſcover Aſſets upon a Bond 
02 Debt, there he muſt anſwer, though he deny the Debt, be. 
cauſe it concerns the Act of another Perſon, and Aſſets are 
preſumed; no2 is there any inconvenience in the Caſe : but 
in all ſuch Caſes the Court thought it fit that the Defendant, if 
ſuch matter were found again him, ſhould be examined upon 
Interrogatories to diſcover his Knowledge, and ſo it was oꝛder- 
ed, and an Iſſue direced to tty the Cuſtom 2: allo the demand 
of Tithes of Comes being againſt Common Right, the Court 
conceived the Caſe fo2 that reaſon to be the ſtronger £02 the 


Defendant. 


Wilkins verſus Shalcroft. 


Pon a Bill in Equity as Debtor and Accountant againſt 
a Perſon who has the pꝛivilenge of the Untverſity of 
Oxford; the Defendant pleaded: his priviledge, and a Copy 
of their Charter ok Exemption'was thewn, which exempts 
them from the Jullices of one Bench, and of the other, and 
from other Juſtices, but not a woꝛd of the Exchequer; where- 
foze the Court was of Opinion that the Defendant ought to an- 
ſwer over, nifi, &c. and that it ſufffced fo the Plaintiff to 
call himfelf Debtor and Accountant without moze. 

Afterwards in Michaelmas Term the Lord Chief Baron delt- 
vered the Opinion of the Court, that the Defendant ought not 
to be allowed the priviledge of the Univerſity ; he ſaid Sir 
Richard Moor, one of the Paſters of Chancery, wag ſued here 


by 


— 


— 


T Ter. Paſch. 13 Car. II. in Scaccario. 


—ů— 


189 


by Bill as Debtor and Accountant, and was not allowed his 
priviledge; he cited likewiſe the Earl of Darbys Cafe againſt 
a Regiſter in Chancery ; fn which Caſe the Regiſter was de- 
nied the priviledge of his Court ; and that the general 1— 


ledge of a Perſon, as a Member of the Univerſity, oz a 
in Chancery, does not toll the particular Pzſviledge of this 
Court: Allo that an Accountant has a moze particular Jn- 
tereſt in his Puviledge than a Debtor, although his Debt map 
be taken in Execution fo2 the King, and the King map have 
Execution upon a Judgment obtained at the Suit ot his 
Debtoz, becauſe by 1 R. 3. c. 13. an Accountant is not ſuable 
elſewhere ; and here the pziviledge of Exemption granted to 
the Univerſity has not theſe woꝛds, licet tangat nos, vid.-Cro. 
X Rep. 73. wherefoze the De ts priviledge was diſal- 
owed. 12 


Roceſs of the Pipe iſſued againſt Sir Chriſtopher Pack, 
I Floydby, Booth, Avery and Bateman, upon a charge upon 
them of 22000 l. upon which the Eaſe appeared to be, that 
th of them had their Quietus by the Judgment of the Court, 
upon their account fo2 this very Mony in the time of the late 
Protector; and afterwards in the time of the Godernment 
that enſued, it was o2dered by an Ordinance of Parliament, 
that notwithſtanding this Quierus, a Charge ſhould be made 
of it in the Pipe, and Proceſs iſſued upon it: And by the 
late Act of General Pardon it fs enacted, That all Judgments 
and Quietus s ſince the year 1648. ſhould ſtand good notwith- 
ſtanding the late Times. And now the queſtion was, whether 


this Quietus were a. good Diſchatge 3 and the doubt was, de⸗ 


in e of themlelbes, belives the Ad of. General Pardon, 
to wit, diſcharges fv2 this very Botiy, they were numicten to 
plead that matter to, though it were double, by confent of the 
Attorny General., 


. Wilſon 
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VVilſon verſus Reedman, Burton & al. 


U a Bill in Equity fo; Tithes, and a Tryal at Lam 
directed to try whether oꝛ no the Lands, ol which Tithes 
were demanded, had belonged to any Dder of Religion that 
claimed to be diſcharged of Tithes quamdiu in propriis mani- 
bus, &c. It was held clearly by the Court, That if at the 
time of the Diflolution ſuch Lands were in Leaſe, oz an 
Eſtate fo2 Life 02 in Tail were out upon them, pet the Re-» 
verſioner ſhould have the benefit of the Oilſcharge after the 
determination of thoſe Eſtates ; fo2 that the Diſcharge was 
not interrupted, but ſuſpended- only During the time that 
they were in the Þands of particular Tenants, Vide Dyer 
277. b. accord. But if an Eſcheat had happened, it was 
doubted then whether they ſhould have been diſcharged, having 
been parted withal by a Feoffment made bekoze the Statute 
of quia emptores terrarum, by an Abbep to hold of them by cet- 
tatn Services ; otherwiſe it is in Cale of a diſcharge by Uni- 
ty, fo2 that muſt be perpetual, and continue ſo at the time of 
the. Diſſolution, vide 11 Rep. Harpurs Cafe, and 2 Rep. the 
Archbiſhop of Canterburys Caſe, 13 


Driver verſus Man. 


Pon a Bill in Equity fo2 Tithes of Con and Gzain, 

and a Demurrer to ft, becauſe. the ſingle value mag 
not barely demanded; but it was a Bill of Diſcovery only 
to enable the Plaintiff to recover the treble , valuę; ſed non 
allocatur; fo; that Tithes were ſuable fo: in this Court befoze 
the Statute; Quod nota, & quzre, becauſe it is contrary. to 
the common Practice and Uſage to have ſuch. a Bill, without 
alledging that the Plaintiff, is contented to receive the ſingle 


value only. 


The Attorny General verſus Jones. 


Pon a Bill in Equity fo? Cordage, which belonged to 
the King, and was ſeiſed fo2 His Uſe, to diſcover the 
truth and value of it; the Defendant in his Anſwer made 
Title to it, as his own, and now pꝛaped a TUrit of Decli- 


very 


Tr. Pa 13 Car. II. in Tana 


very upon giving ſecurity : 3 and it was granted him as well 
as upon an Jnfo2mation of Setzure; and though the King 
claim the pꝛoperty in it as bis. own Gas, and not as Gods 
fozfeited to him; fo2 the Party 4 no other remedy; no2 


does auy Record appear whereby the King is entitled; other⸗ 

wile if _— were. os Pace. as: i IT MN other 

ns” 200 W nns 
wb WY "6 


| un a Spachl Qerdia) rag Aan Aton upon 

we Cale hefore dhe Nat uo General Pardon,” and £0n- 
timued unon Curia agifare val bac uſque; the Defendant 
now::would haue nleanen ibyuap iof the aid Ge- 
neral Pardon, nat habing han @ may to mesd it mon be 
twirt the Special aer dit and the Judgment ; but he mag net 
altowed by the Conne herauſe Cuntinuances e amade and en · 
tred after. gpecial Verdias, and days theneupou given 10 the 
Parties ad audiendum judichum; hut it 18 other n Wake 
of a Genetal Veribiſt, im thete. the nay ot Niſi praadp amd the 
dap in Bank is all one, and becauſe this Plea was *nvzev 
after the firſt Continuance, it was not allowed. 


VVilford verſus Greaves. 


Ic was found by Inquiſition upon an Outlawiy, that the 

Party-outlawed-was ſetzed in Fee de ſex clauſis prati & pa- 
ſturæ; and it was now moved that this Inquiſttion was void 
fo2 uncertainty. 

Chief Baron. An Jnquiſition found de uno Meſuagio five 
Tenemento has been held good, becauſe it is not an Office of 
entituling, but of Inſtruction o2 Information, which does not 
require ſuch preciſe certainty as an Office of entituling does; 
ſo in an Jnquiſition upon an Extent upon a Statute oz Judg- 
ment, oz in Dawer,. ſuch-certainties -ſuffice-z eiſe all- ſueh Jn- 
quiſitions were liable to be quach t, which would annul all 
ſuch Proceedings, which would be miſchievous ; and ſuch Jn- 
— have not uſed to be quach t fo2 want of ſuch pꝛeciſe 
certainty; 


Chillenden 
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(21), 
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(22) 7 being committed by this Court foz non · per · 


fomtance of a Decree, by which he was decreed to pay 
321. 15s, to a new Cozpoꝛation made by the Protector fo2 
the pꝛopagation of the Goſpel in New England, which Corpo- 
ration had power ta make Collections foꝛ it > and having 
collected ſuch Sums of Pony now in the cuſtody of ſuch 
Perſons, they now come here by Habeas Corpus, and pzayen 


to be diſcharged, becauſe the Corporation is diſſolved, and 


they know not to whom to pap the Mony; and becauſe by the 
General Act of Pardon all Contempts, &c. are pardoned : 
But the Court held, that this Collection being fo2 a publick 
iſe, the Mony belonged to the King ; and that the King is 
now entituled to it, as well as to the Mony colleged foꝛ the 
buying of Impropriations, as was lately adjudged 3. and they 
doubted whether a Perſon committed fo2 not obeying a Decree 
were pardoned ; fo2 the commitment of the Party is the Exe- 
eution of the Decree; and there is no other way of executing 
it. Et adjornatur. | | 


De 


193 


De Termino Sanctæ Trinitatis Anno 
13 Car. II. Regis. In Scaccario. 


Biſhop again/t Watner and others. 


W. p E Commiſſioners of Exciſe fined the Plaintiff being a ( 10 


Brewer accoding to the New Act in 20 l. fo2 not paying 
the Duty of Exciſe; and upon a Return made that he had 
no Goods, whereof a Diſtreſs could be taken, they impziſoned 
him; whereupon he bꝛought an Action of Falſe-Impriſonmenc 
in the Court of King's Bench; and the Defendants pꝛaped that 
the Action might be laid here, becauſe the Cauſe concerns the 
King's Revenue. Sed non allocatur per Curiam, becauſe this 
Fine does not immediately concern the Revenue of Exciſe, but 
is a Penalty impoſed fo2 an Dffence committed in it; and it 
belongs no moze to this Court than other like Caſes ariſing 
upon Fines and Impriſonments; otherwiſe, if it had immediately 
concerned the King's Revenue. 


Sir Ralph Banks againft Sir Thomas Bennet & al 


Pon an Kjectment bꝛought in the Court of Common-Pleas 
| by the Defendant Here, the Plaintiff moved that the 
Action might be laid here, becauſe his Title was under an Extent 
out of this Court, fo2 Debts in Aid. To which it was anſwered 
that all thoſe Debts were pardoned by the Act of General 
Pardon, and ſo the Extents at an end; and that the Leaſes of 
thoſe Lands under the Seal of the Exchequer tendzing Rent 
were determined alſo; being only quamdiu in manibus noſtris. 
Yet the Court oꝛdered the Parties to pzoſecute their Suit here, 
becauſe this could not appear but upon Examination of the 
whole matter. 


C c John 
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John Vanderbergh and James Vanderbergh by their 
Guardian Plaintiffs, and George Blake Defen- 
dant. 2 —— 


1 an Action upon the Caſe the Plaintiff declared that they 
being Merchants Denizens, were upon the 28th day of 
July, Anno Dom. 1656. poſſeſſed of a Pack of Linnen- Cloth 
containing 1592 Ells, of the value of 550 l. and impozted by 
them by way of Merchandize, fo2 which Cuſtom was paid as 
fo2 the Goods of Denizens ; that the Defendant knowing this 
and intending unjuſtly to deceive the Plaintiffs and cauſe them 
to loſe their Goods, the ſame day fo? his pꝛibate gain and avail, 
unduly without any good cauſe ſeized the ſaid Goods to the 
uſe of the Protector, as Goods of Merchants Aliens impoꝛted 
hither, and entred at the Cuſtom Houſe as Goods of Deni- 
zens, although the Defendant knew and had Notice that the 
ſaid Goods were the Plaintiffs Goods and by them impozted by 
way of Merchandize, And mo2eover that to make the Plain- 
tifts loſe the ſaid Goods by colour of Juſtice, and without any 
pꝛobable cauſe, but falſly and malitioufly and on purpoſe to 
cauſe the Plaintiffs to loſe them, upon the 23d of October, 
1656, The Defendant came into this Court, & tam pro 
Domino Protectore quam pro ſeipſo gave the Court to under- 
ſtand, that he ſeized the laid Goods, becauſe that betwirt the 
1ſt day of November then laſt paſt and the time of the Set- 
ſure they were the Goods of Perchants unknown, and were 
cuſtomed as Denizens Goods, whereas thep were the Goods 
of Aliens; whereby the Protector {off his Cuſtom ; whereup- 
on the Defendant fo2 the Protector pzay'd the Advice of the 
Court and that the Goods might be fozfeited to the Protector. 
And that theſe Pzociedings were without any notice thereof 
had by the Plaintiffs ; und that afterward on the 3 iſt day of 
October afozeſaid theſe Goods were condemned as fozfeited by 
Jupgment of the Court here. Whereas the Defendant had 
notice that the ſat Goods belonged to the Plaintifis, and that 
they were Denizens, and that the ſald Goods were duly cu- 
ſtomed; whereby the Plaintiffs joft their ſaid Goods, ad dam- 
num 10co |. a | 

Upon Not- Guilty pleaded a Special Verdict was found, 
and all the matter afozeſaid found, ſaving that the Jury found 
the Inquiſition upon the Seizure in hæc verba, which the De- 
fendant had exhibiten on behalf of the Protector only, and that 
the Defendant falfly and maliciouſly had erhibited tt. 
Stevens 
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Stevens pro Quer. J conceive it to be clear that an Aion 
lies fo2 this kalle and malitivus P2oſecution. So it was 
held in Skipton and Pewtings Caſe in this Court lately, upon 
the Act of Navigation: So is Hob. Rep. Waterer and Free- 
man's Caſe, lipon a ſecond Execution by Fieri facias after the 
Execution of the firſt, and the Goods delivered to the Plain- 
tiff upon it. 4 

2. The Variance hetwixt the Information, as ſet foꝛth in the 
Declaration and found in the Special Verdict, daes not alter 
the Caſe; fo2 ſince there is ſufficient matter found to main- 
tain the Action, the finding of other immatertal things will 
not vitiate it; as if an Action of the Caſe be byought fo 
calling the Plaintiff Thief, and if it be found that he called 
him ſtrong Thief; the Verdict maintains the Action, and ſo 

in other Caſes. | 
Object. The Action is grounded upon the Record. 

Reſp. That J deny, fo? it is not aliedged as Matter of Re- 

cord, but as Matter of Fact, and the Allegation is immaterial; 
and concluded pro Querente. 
Hale Chief Baron. Jt deſerves conſideration whether an 
Action lies at all, as this Caſe is, oꝛ not: F here the Gods 
are condemned as fozfeited by Judgment of the Court ; and 
the party might have p2evented that by coming in befoze Judg⸗ 
ment upon Proclamation and.claiming P2operty 3 and if ſuch 
an Action ſhould be allowed, the Judgment would be blowed 
off by a ſide-wind : and ſo in other Actions 3 as if a Man be 
convicted of Perjury, an Action upon the Caſe lies not, thotigh 
the Pꝛoſecution were malitious. Jt has ben a great. doubt 
in this Court whether an Action of Trover lies after ſuch a 
Condemnation, and adjudged. at laſt that it does not. But 
if a particular perſon had come in, and claimed pꝛopertp, and 
loft them, yet the true P2opzieto2 might have - an Action of 
Trover, becauſe he was no party to the foymer Suit; but here 
upon a Condemnation after Pꝛoclamation, it is otherwiſe. 
True it is, that ſuch an Action would lie if upon a Com- 
miſſion of Bankrupts' a Man ſhould be found a Bankrupt 
without cauſe; So ik Pꝛoceſs of a Court be unduly ſervey. 
Fo2 theſe are but Mꝛeparatozies in the Courſe of the Suit; 
but after the Suit has had its effec, it would be hard, il ſuch 
an Action ſhauld be admitted. % ro en 

And fo2 the Variance betwixt the Declaration and the Infor- 
mation, 'there is no queſtton, but that' although there were a 
miſtake in the Batter of Fact, and ſufficient Batter be found 
beſives, that this does not vitiate the Declaration; but in 
Matter of Record it is otherwiſe ; ar: therefore it the mom 
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here had been grounded upon the Seizure only, all had been 
well; but it is grounded upon the Information, which is Mat; 
ter of Record, as well as upon the Scizure, and hereupon the 
doubt ariſes. An Jnfozmation tam quam, and an Jnfo2mation 
pro Protectore only, vary. It the Number oz Nature of the 
Juſtites were miſtaken, it would have been a material variance, 
fo2 it would not be the ſame Record. And here is no aver- 
ment oz allegation by wap reference to the Record; but it is 
in the intituling part ol the Declaration; and Damages given 
upon the whole Matter. 

Turner Baron. If Judgment be given againſt a Plaintiff 
upon the fozgery of a Bond in Iſſue, he cannot have ſuch an 
Action; but here is no Judgment given againſt any perſon. 

Chief Baron. An Action Does not lie again a Man that 
ſues fo2 Tythes that are not payable. Here are Milchiefs on 
both ſides, and the Caſe is of great concernment. Et adjornatur. 

Afterwards Hardres argued pro Defendente. The firſt que- 
ſtion is whether an Action lies at all,o2 no. The Point is; an In- 
formation is p2oſecuted here upon a Seizure of Goods, as un- 
cuſtomed, and after Proclamation here made the Goods are con- 
demn'd, accoꝛding to the courſe of the Court, whereby the Goods 
are forfeited ; and then the party bꝛings an Action agatnſt the 
Inkozmer fo? falſly and malitioully ſeizing and exhibiting this 
Information; and J conceive the Action lieth not. It is a Rule 
in Law, to which all the Books agree, that an Action upon 
the Caſe 02 an Action of Conſpiracy lies fo2 a falſe and mali- 
tions Pꝛoſecution, upon which the Plaintiff is acquitted oz Ig 
noramus found; and the reaſon is becauſe now it appears there 
was no cauſe fo2 it : The Party that was moleſted being now 
by Judgment of the Court o; other due Pꝛoctedings of Law 
acquitted 02 diſcharged ; and therefoze the Law allows him 
Recompence fo2 ſuch unjuſt UAexation, to pzevent ſuch undue 
Practices and Pyoceevings. Perewithal the Books agree, 
9 Rep. 55. les Poulter's Caſe, N. B. 114. 43 E. 3. 20. a. 27 E. 3. 
80. N. B. 98, 116. But unleſs it were fallly and malitiouſly, 
Conſpiracy lies not, 35 H. 8. 14. 27 Aſſ. na. Stamf. Pl. Cor. 
173. But if a Man be pꝛolecuted with all poſſible Ctiolence, 
and with apparent Malice expꝛeſſed in TWows 92 otherwiſe, 
yet if the Pꝛolecution were fo2 a juſt Tauſe, and the Party be 
condemned, ſuch Action lies not, fo2 the Law takes no No- 
tice of Malice, where the Cauſe of the Pzoſecution is not 
falſe; as appears by the Books cited; and it is like the Caſe 
in 13 H. 8. 16. There an Officer by vertue of lame legal 
Pꝛoceſs arreſts me, 02 a Stranger in Caſe of fire pull down 
my Houſe, no Action lies, becauſe it is damnum abſque inju- 
11a. 
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ria. Nom it appears in this caſe that upon a due courſe of 
Proceeding Judgment has bien given fo2 the Forfeiture of theſe 
Goods; ſo that the exhibiting the Information cannot now be 
ſad to have bien done falſly and malitiouſly, becauſe the Judg- 
ment of the Court has paſſed upon it againſt the Plaintiff, and 
all Judgments of Courts are pꝛeſumed to be juſt, and given 
upon good grounds. And though Balice and an Jnvention 
to cauſe the Plaintiff to loſe his Goods are alledged, yet if 
there be no Falſehood in the Caſe the Action lies not; fo? theſe 
are but Accidents and Jngredients and Acceſſozy; they are 
not the ground and foundation of the Suit; But the Jn- 
juſtice and Falſhood is a thing to be conſidered, which cannot 
be objected atter Judgment, fo2 theſe Reaſons. 

1. Ik this were admitted, it would open a way to avoid and 
defeat the krutt of all Judgments by a collateral way; fo? all 
that has bien recovered by the Judgment might be recovered 
again in damages, if ſuch Pꝛoceeding be allowed, 1 & 2 Ph. 
& Mar. Dyer 14. Vaux's Caſe. He having an Office of one 
of the Philizers, was put out of it by the Court fo2 ab⸗ 
ſence and farming it, and Keble put in his room; and no Re- 
cow mave of Vaux's difcharge 3 no2 was he called to anſwer 
fo2 himſelf, And in an Aſſize he would have had this Matter 
examined over again; but it was not admitted, becauſe it 
would dꝛaw in queſtion the Pꝛocteding of the Court. 3 Eliz. 
Dyer 201. The like in caſe of a Judgment giver upon In- 
ſpection of an Infant. If a Man be conviced foꝛ Forgery of 
a Deed, he cannot have an Action of Trover fog the Dad (0 
long as his Conviction is in foꝛce. e 

2. Jf this Action were allowed, it would diſcourage and 
overthzow all Pꝛocœ dings of this nature; becauſe after Judg- 
ment given fo2 the Informer, he would not be ſure that he 
was in peace, but would be liable to be diſquieted by another 
Action fo malitious Pꝛoſecution; and this would be a mean 
to pzevent, if not to ſubbert all Juſlice, which the Law pꝛo⸗ 
teas and advances; eſpectally in theſe Caſes, where the la- 
formers get nothing to themſelves. Jf a Man be endicted aud 
acquitted, no Action lies againſt the Enditors, 'becauſe they are 
returned by due Pꝛoteſs of Law, to make enquiry! fo2 the 
ſervice of the King and the Common wealth ; and ſuch Actions 
would habe a tendency ta the ſmothering of great Dffences, 
N. B. 115. 22 Aſſ. 77. 27 Aſſ. 2. After à Convigion by a Pet- 
ty Jury, an Action will lte againſt no perſon; becauſe it 
would beget infinite Mexation, and be an occaſion of much 
Perjuryz and of ſmothering Dffences ; and perſons would be 
deterred krom ſerving the King, 27 Aſſ. 12. Co. 12 Rep. 23. 


yn 
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Cam. Stell. Paſch, 5 Jac. It lies not tn caſe of Treaſon, be- 
cauſe every Ban fs under a particular Obligation to diſcover 
that; and they would be diſcouraged to make diſcoveries if 
they were liable to Actions; and therefo2e (02 cauſing one to be 
- endicted of Treaſon an Action lies not, though the Party be 
acquitted; Lover and Faulkners Caſe, Bulſtr. 2 Rep. 270. 

All theſe Caſes that have 02 can be cited, come under pheſe 
conſiderations, viz. either the Party was acquitted ; o2 the 
Matter coram non Judice ; o the Proceedings and Judgment 
of the Law not controlled, but affirmed, as in the Caſe of a 
ſecond Execution; o in a Caſe of Matters of Fact, which 
are untrue, as in Caſe of a Suit againſt hisown' Releaſe, 
and ſo found, But it does not appear by any Cale J 
have met with, that a Plaintiff hall be admitted to ſue ko; a 
taiſe and malitious Proſecution contrary to a Judgment oz 
_ of Recozd, which affirms it to be true; which is our 

a E. a 

zdly, There is no Pꝛeſident ſhewn of any ſuch Action. 

The 2d Part of the Caſe is this, viz. The Plaintiff declares 
that the Defendant tam pro Domino Protectore quam pro ſeiplſo 
preferred this Information ; and the Jury have found that the 
Defendant exhibited it pro Protectore oniy. Mhether this 
Variance be ſuch as that it ſhall not be ſaid to be the ſame In- 
formation, And J conceive it cannot be intended to be the 
ſame, fo2 theſe Reaſons, ; 4 

1. Every Man is preſumed to know his own Caſe beſt. Jf 
a Man be bound to two, and one of them only ſue; 02 ff thz& 
Men are bound, and the Action bzought againſt two only, in 
both Caſes. the Action is naught, unleſs it appear to the 

com that the ather perſon is dead, 28 H. 6. 3. 36 H.6. 16. 

241. 

In Maters of Record if there be any Variance the Law is 
yet moze ſcrupulous, Judgment in a Quare Impedit fo2 Sir 
George Sherley Baronet, and in a Wit of Error he is calied 
Knight and Baronet 3 aun. held that the Record is not hereby 
removed, Sherly verſus Underhil, Hob. 468. It a Judgment 
were given -befoze nine perſons, and the Trit of Error men- 
tion it to have been given befoze eight, it is not good, noꝛ is 
the Record removed by it, Cro. 2 Rep. 254. So tt ij lr it of 
Error ſuppoſe the Judgment to have bien given coram Th e- 
ſaurario & Baronibus, and ft was given coram Baronibus only, 
it is naught, and does nat remove the Record, 29 H. 6. 11. b. 
12. a. In Erxroꝛ of a Pleint ſuppoſed to be againſt two, which 
in truth was againſt three, of whom two were found guilty 
and the other acquitted 3 per Curiam the Recogd is not here- 
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by removed by reaſon of this Variance, and the Party was 
put to purchaſe another Writ of Error, Kedgewin verſus Wor- 
gan, B. R. Paſch. 23 Car. Rot. 242 adjudged, P. 1649. A Crit 
of Errer Directed Majori Recordatori & Aldefmihriis de placit. 
coram iis ; and in the Return the Recorder was omitted, this 
was held to be an ill Certificate, Tomkins vera Jordan, Paſch. 
24 Car. B. R. By theſe Caſes it appears plalilß that in cale 
ol a Record the Certificate und Return tuff agree with the 
Writ, oz elle that it is naught. Now here is greater Variance 
than in the Caſes cited; fo2 there the-Varinec*is only in the 
Numbers, Additions, &c. of the Perſons 3 but hete the Vari- 
ance is in the entituling part of the Suit, which is the Infor- 
mation: F02 an Information tam quam and an Information pro 
Rege only, can never be intended to be the ſame Information, 
no moze than in the Caſes alledged the Record mentioned in 
the — that in the Certificate o Return cit be intended 


#7g 54 


contra Mortimer, Hob. Rep. 209. Iſſue taken whether W. S. 
Knight granted; and foithd that W. S. Eſquire granted; this 
is againſt the Pleader, Dyer 299. b. 300. Earl of Pembr. ver- 
ſus Boſtock, Cro. Car. 17 1. Iſſue taken upon the Extent of a 
Statute, whether all the Lands were Fee · ſimple o2 not, and 
ſome were found to be entailed; this was againſt the Pleader, 
Sir John Aſhburnham contra St. John, Cro. Car. Here the 
ground and moſt material part of the Declaration is the 
Scizure and the Information; as to which the Variance is as 
great as the difference is betwirt an Information tam quam 
and an Information fo the King only. 3 

3. Inkoꝛmations tam quam and pro Rege only, differ materi- 
ally; fo2 after an Jnfozmation tam quam commenced the King 
cannot vardon no? releaſe it; no2 can the Attorny General 
enter a Nolle profequi to ſtave off the Pꝛolecution of the In- 
former, becauſe in ſtich Caſes he has gained an Intereſt, which 
the King cannot depzive him of, 1 H. 7. 3. 37H 6. 4. 2 R. 3. 12. 


5 E. 4.3. | | * | 
4. The Infozmations mentioned in the Record of this Caſe 
ſhall not be pꝛelumed to be the ſame, becanſe it is not found 
that they are the lame; and there map be ſome other Jnfo2- 

matfon 
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mation, befides this found by the Jury, which agrees with 
the Declaration, foz ought appears to the Court to the con- 
trary. . 1 2 a "TH t 
| In Error of a Judgment, in Debt oz Ejectment, if upon 
alledging diwinution, an Daiginal be certified which Uartes in 
Term, County 02 Name, it ſhall not be intended to be the Oꝛigi⸗ 
nal in that Action, unleſs it be expefly certified to be lo; but it 
thall be pꝛelumed that there is ſome other Oziginal to warrant 
thole P2oceevings, Cro. 1 Rep. 272, 281. 2 Cro. 185, 479, 
654, 674. No2 ſhall theſe Inkozmations be pzeſumed to be 
the (ame. * 212 3 : 
Obj. The miſtake is only by wap of recital, and not of 
nne 7 | 

Reſp. It is not ſo, but is as expꝛels averment as any other 
part of the Declaration. w 
Obj. There is ſufficient matter found beſides, and then va- 
riance hurts not. 3 

Reſp. The Action here is grounded on a felſe and malitious 
Seizure and lnformation, lo that all is material; and not like 
to the Cale of an Action fo: Moꝛds, where part of the wozws 
are actionable, and part not; 02 where ſufficient woꝛds are 
found to maintain the Action, and moze than is laid, oꝛ moze 
than needed: but it is not ſo here, one part being matter of 
Fact, and the other matter of Record, and the Agion grounded 


upon both. 


Obj. Another Jnfozmation was pleaded, depending in the 
C. B. 28 Apr. which ought to have been the 29th of Apr. 


This Variance did not vitiate the Plea, Hob. 292. Parrys Caſe. 


Reſp. True, becauſe it was of the ſame Term, which is 
but one day in the Eye of the Law. 

Obj. The Plaintiff in this Adion had no notice of the Suit, 
noꝛ was Party to it. 

Reſp. The Seizure and Proclamation was ſufficient notice ; 
and the Seizer could not make him a Party, becauſe he could 


not know who he was. | 


(4) 


Afterwards in Hill. Term 14 and 15 Car. Il. Judgment was 
given! fo the Defendants, quod Querentes nihil capiant per 
illam. | 


Turner verſus Sir George Binion. 


N a Bill to diſcover upon what conſideration a Bond was 
given, that had been aſſigned to the Kiog as a Debt in 
Aid ; the Court held that a Man was not bound to diſcover 
the 
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the conſideration of a Bond, which implies in it (elf*'a con: 
ſideration 3 and ſo Baron Atkins laid it hatt been ruled in 
Chancery: 


The Attorny General verſus 


12 a Bill to diſcover what Goods he had impoꝛted contrary 
to the new Act of Navigation, fo which he ought to pap 
double Cuſtom, as fo2 the Goods of Aliens, which he had not 
paid; it was likewiſe alledged that the Attorny General mould 
not pꝛoſecute foꝛ the Foxfeiturez-but fo2 the Duty only: Ta 
this Bill there wag a Demurrer, becauſe: a Penalty enſued 
thereupon, the Gods being foxfeited by the Act of Tunnage 
and Poundage 3, and the Attorny General, when he has had a 
diſcovery, map relinquiſh this Blll, and begin de novo foꝛ the 
Penalty, and is not bound by the Allegation of the Bill; 
to which was anſwered, That the Attorny General waiving the 
Foxfeiture, might ſue fa the Duty by a Bill of Diſcovery, 
as well as in Caſe, when the Plaintiff in a Bill koz Tithes 
demands no moe than the ſingle value: and that after the At- 
torny General had inloꝛmed upon a penal Law, no other could. 
And the Court enclined to this Opinion; ſed Adjornatur; Vid. 
Micoes Caſe ſupra, Termino Hill. Anno Dom. 1658. | 


The Attorny General verſus Sir Edward Barkham. 


12 a Bill of Reviver, upon a Bill of Reviver, there was 
a Demurrer to it, and the queſtion was, whether it would 
lie oꝛ not? And 7 Rep. Kennes Caſe, and Robinſons Caſe, 
Cro. 2 Rep. 186. being cited in point that it lies not, and 
divers Preſidents being cited out of Chancery that it does lie; 
the Court in regard of the difficulty and conſequence of the 
Cale, adjoꝛn'd it till Preſidents were ſearched ; but the Chief 
Baron ſeemed to be clearly of Opinion, that it lies, and 
that it is not like a Bill of Review, o2 an Action per Journeys 
Accounts, 2 | 
| Afterwards in Michaelmas Term the Court agreed that it 
well lies, upon reading two Pꝛeſidents in point in the Court 
of Chancery, eſpetially in Caſe of Death; as here two ſeve- 
ral Defendants dyed one after another: but if one be named 
Defendant in the Original Bill; who is pet alibe, he ought not 
to be named tn the Bill of Reviver, becauſe the Suit never 
abated quoad him; but if 1 in the Bill of _—_ 

U on, 
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only, there he may be named in every Bill ol Reviver after- 
ward, becauſe he was not named a Defendant in the Original 
Bill ; ſed Adjornatur; and afterwards in Hill. Term 13 & 14 
Car. 2. a Plea was put in, That befoze the firſt Information 
erhibited, the Lands were granted over in Fee, and the 
Gzantee not made a Party to the Jnfozmation ; and of this the 
Court doubted; Et Adjornatur. 


; 


Sir VVilliam VValler and his Wife verſus Farmor. 


E an Engliſn Bill fo: Tithes, a modus decimandi was in 
Iſſue, aud a Tryal awarded by the Court ad informandam 
conſcientiam in the County of Oxford ; and after a-Uerdic 
againſt the Plaintiff, and againſt the Direg ions of the Court 
to the Jury, as appears Affidavit, it was now moved to 
have a Trial at Bar, becatife the Plaintiff wag a Councellor at 
Law; ſed non allocatur, becauſe here the Batter of the Tiſſue 
ts local, and not tranſitory ; then a Trial was pꝛaped to be 
awarded in an adjoining County, by teaſonh of the great power 
and influence that the Defendant had in Oxfordſhire ; and up- 
on thts the Matter was adjorn dʒ but-afterwards' a nem Treat 
was granted in Oxfordſhire, and another Aecvia againd the 
Plaintiff upon that Trial to. F | 


— — 
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Thomas Lewes Eſq; verſus Roberts. 


Ction upon the Cate fo2 theſe walds, viz. You and your 
Crew, brought the late King to death; the woꝛbs were 
onen at an. Election of Knights of the Shire to ſerve in Par- 
liament., After a Uerdic found fo2 the Plaiatiff, and 2001. 
Damages, it was now moved foz the Defendant in Arreſt of 
Judgment, that the words are not Actionable; fo; that they 
ought to be taken in mitiori ſenſu, and they may be underſtd, 
that he attended the King to his Death: but per Curiam the 
wozds found in Scandal; and in common Acceptation and 
Conſtruction they amount to this, That the Plaintiff put the 
King to death, 02 had a hand in his death. 


Breamer verſus Thornton & alios. 


Na Bill fo2 Tithes foz the year 1660. The Defendants 
by their Anſwer ſet fozth an Agreement made ten years 
ago between the ]Jaintif and the Detendants, and other the 
ariſhioners of the laid Pariſh, to take 2-s. 6 d. in the pound 
02 every pound Rent of Land, within the Pariſh, ag Jong as 
they ould live together, and he continue Parſon, and that 
they han conſtantly; paid. it accaodingty. and that» by the ſaid 
Agreement the payment was to be made upon the 1ſt day of 
May, aun the iſt dap of November pearly; and it appearen 
that the Plaintiff had not given notice that he retracted the 
laid 9 cement, 02 diſſented from it, after the 1 day ot May 
1660. And per Curiam this agreement will not bind the Par- 
ſon, being by parol, but it will excuſe the Pariſhioners ot᷑ the 
Penalties and Damages given by the Statute of 2 Ed. 6. and 
from Coſts till notice given of his diſſent from the agrement ; 
and that notice given after payment becomes due, is to late; 
and that it is to late if given after the Lands are manured 
and ſowed, becauſe perbaps if . had been given before, 
2 2 


(1) 


(2) 
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he would not have been at (o great charge upon them, o2 not 
have ſown them at all; and the Court deſired the Parties to 
agr. Et Adjornatur., ' / 54 _ 1. 


Savory againſt the Attorny Generaf. © 


6 J ben Engliſh Bill the Point was this, viz. The Plaintiff 
being an Accountant, and pardoned by the General 

Act of Parvon, had within the time limitted by the Act, and 
before notice of the Act accounted fo2 700 l. and given Bond 
to pay it; againſt which Bond he now p2ayed relief, becauſe 
his Account was pardoned by the Act of Ju demnity: but the 
Court doubted of that, becauſe though the Account be par- 
boned, yet the Bond is not, if it had been given befoze t 
Act tak place, by an expreſs Pꝛoviſo in the Act.: Beſides, this 
Bond changes the matter of Account into another natute, 
and amounts to papment; in which Cale there would have 
been no reſtitution: and no Man ſhall' be intended to be 
ignozant of the Act; and it ſhall be retted his own folly to 
give Bond fo2 a Debt that was deſtroyed, Sed adjornatur. 

Afterwards the Plaintiff obtained a TUſarrant from the King, 
under the Privy Signet, fo2 a Decree by- Confeſſion 5 but. the 
_ — not allow of it, unleſs it were under the Privy 
Seal, &. 


Gwilliams & al verſus Rowel & al. - 


; [Pon a Bill in Equity the-Caſe was, That the Father of 

the Defendant, Rowe), gave inſtructions fo his CUill 
to be put into Mriting in his Life-time, that his Beſuages 
and Lands ſhould be ſold by one How and another 'fo2 pap» 
ment of his Debts and Legacies, and made other Perſons 
Executozs, and died, without making any other publication 
of his Mi: One of the Truffees foz the Sale of his Houſes 
and Lands died; and now the Sutbivoꝛ and the Heir were 
compelled to ſell, decauſe the Lands were tied with a Truſt, 
which will ſurvive in Equity, vide Dyer 371. to this purpoſe 
vide Co. Inſt. 112. b. 113. a4. * | 


* 


Meriel 
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Meriel verſus VVymondſold & a. 


Pon a Bill in Equity the Taſe was thus, viz. The Plain- 
[ ] tiff had agreed with two of the Defendants to pave their 
Streets in Putney; and they on the behalf of the Pariſh agreed 
to pay him fo2 them, which agreement was put into Triting, 
and remains in the Hands of the Defendant Wymonſold. The 
Tom was done acco2ding to the Agreement, and it came to 
1 and foz ſatisfagion the Plaintiff preferred his Bill againſt 
them, with whom he had agreed, and againſt others of the Pariſh, 


who had agreed with the Cndertakers koz the Pariſh to pay 
their ſhares 3. And per Curiam the Plaintiff muſt have relief 
againſt the Undertakers, eſpecially in this Caſe, becauſe the 
waitten Agreement, which is his Evidence, is in the Þands of 
one of the Defcndants ; and the Undercakers muſt take their re 
medy againſt the reſt of the Parich. Rik, B88 £4327; 


ſaftd Goods being mape and. wought to ſell and utter, were 
put to ſale befoze the Bark of the Baker, and the Seal of 
Lead were put thereto, in which: the true and juſt length 
thereof ts to be contained, to be found by the Buyer by due 
pꝛobation, and before they were ſealed by the Auloager of the 
County where they were made, and the Seal of the Collector 
of the Subſidy, contrary to the foam of the Statute 3 where: 
upon the Plarariff deſires the advice of the Court, and that 
they may remain fozfeited, and one half thereof be to him- 

Sampſon claims pꝛoperty of one ſingle Bays, and demurs. 
Foſter of a double Baps, and demurs. The third _—_ 
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of a ſingle Bay, and demurs likewiſe. The Plaintiff joins in- 
all. = 

Hardres pro Querente. The Point of this Caſe is the great 
ventilated Queſtion concerns the Duty of Aulnage, pap- 
able to the King, fo2 the new Draperies 3 and it is of great 
concern and conſequence 3 the P2operty of the Subject being 
on ane ſide, and the Revenue of the Crown on the other. 

Six things are to be conſidered in this Caſe. 1. Pow the 
Law ſtands upou the expreſs wozds, and penning of ſeveraf 
Statute Laus concerning this matter. 2. What conftrucion 
ought to be made by the Rules ok Law, without offering 
any violence oꝛ injury to the os, upon theſe feveral Sta- 
tute Laws. 3. Foz what reaſons new Draperies made from 
time to time ſince the enaging of theſe Laws, ſhail be dꝛawn 
within the compaſs of them. 4. Þow other Laws of the like 
nature have been expounded. 5. That Objections map be 
made, and Anſwers given in the Caſe. And 6. TUhat Prefi- 
ſidents and Authorities there axe in the Caſe, - - © - be 

Fo? better oder and method ſake, J will begin with a ſho2t 
recital of ſuch Statutes as conduce to the Caſe in queſtion 3 
and paſſing the Statutes of 2 Ed. 3. cap. 14. which/ directs the 
Aſſize of Cloaths; and the 25 Ed. 3. cap. 1. which ate of no 
force 3 J will begin with 27 Ed. 3. cap. 4. which was the firſt 
that gave any Duty of Aulnage, . oz Aulnagers Fees; and be⸗ 
cauſe fozmer Laws were grievons in reſpect of Forfeitures, 
foꝛ the releaſing of thoſe Fozfeitures in eaſe of the People, and 
fo2 a convenient Recompence to be made to the King fo? the 
ſame, that Law was made upon the Peoples offer to give 
the King a Recompente; whereupon the King reciting the 
Comptaint made to him, and the Peoples offer of a Recom- 
pence, and the releaſe of the ſaid Fozkeitures accruing to him 
fox the defedfveneſs of Cloaths not ot Aſlize, enags, That. 
the King and the Aulnager ſhall have certain Fees. there al. 
certained- fo2 every whole and hatf Cloath; which. Lam was 
made and grouwnved- upon a mutual Recompence betwixt 
King and People. After this Statute maup Las were made 
fo2 the better regulation and execution of. the Dffice of Aul- 
nager, without any diſpute of the Darp 3. as 11 H. 4. cap. 6, 
4 Ed. 4. capi 1. 8 Ed. 4. br 2h r R. 3. cap. g. all which-make, 
nothing in the Cate in quefffon + But in p2ocels of time when 
new Jnventions ſpꝛung up ot making; other (ozts. of Cloth, 
this introduced divers other Laws do the Auloagers director, 
without giving any new Fee to the King az the AuJnager; hut 
p2opottioning chis oziginal Fee, which mas a Standard foz. alt 
others; and theretoze by an expreſs Law made anno 17 R. 2. 
cap. 
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cap. 2. Powet is given to put to ſale all Kerſeys (then newly 
invented) and all other Cloaths of any length oz byeadth, 
paying the Subſidy-and Aulnage after the rate afo2eſaid; which 
is an. etpteſs,-full-and clear Laid fo2 the Duty to be paſdfoz 
all manner of Cloaths,/ without exception oꝛ reſtraint. | 
4th of H. 6. cap. 9- was made to explain the wozd (Cloth) 
in the Staates of 7 H. 4. cap. 10. ad 17 H 4- cap. 6. and 
enada, That they chall not extend to Streights made; 07 to be 
made 5 but it goes further, having ſpecial regard to the Duty, 
without impeachment of any the Rings Officers, or of the Duty 
of Aulnage, Cuſtoms or other Dues, 1 H. A. cap. 14. 9 H. 4. 
cap. 2. by a particular Law then made Kerſies, Kendal- Cloth, 
Coventry Freeze and Cogware axe exempted from all manner 
of Subſidies foꝛ thꝛee years, except 2 — it-ts plain, 
that without ſuch an Exception they would have been liable; 
and there is no Lam. but that ot 27 Ed. 3. cap. 4. which gives 
any certain Duty to the King, except fe: Kerſies; andd there 
foe that Law is to de looked as the Rute and Square fo? 
all. The 3th of Eliz. cap. 2. retiting, that divers Lancaſhire- 
Cottom, Freezes and Ruge had been ſold Wfthout the Aulna- 
gers Seal ſet to them, in deceit ok the Aulne k his accuſto- 
mable Fee; and therefoze enaas, that none chalt be ſold befoze the 
Aulnagers Seal be ſet to them: By which Law the Parliament 
admits, that the Duty of Aulnage fg due fo2/ new Draperies, 
without any particular Laws being made concerning them, 
So that upon peruſal of all theſe Laws, it appears that the 
Duty of Aulnage Was always admttted, and never diſputed 
accoꝛding to the pꝛapoꝛtion of 27 Ed. 3. 7 4. and 17 R. 2. 
cap. 2. ſo that in truth the pꝛoper queſtion now to be made, 
is, What pꝛopoꝛtion ſuch new Draperies ought to bear, rather 
than whether they ſhall pap at all oꝛ no? But the queſtion con- 
cerning. the proportion is not now in diſpute, noꝛ do the De- 
fendants raife any queſtion concerning it. 1 
- The ſecond Conſideration is, admitting there may be ſome 
doubt concerning the Duty being due oz not, whether ft be 
not within the meaning, though not within the wozds of the 
Law ? F02 the clearing of which, J ſhalt take foz a Gzound 
what is laid down in 3 Rep. Heydons Cafe, That it fs the 
Office of an Expoſitoz, to ſuppzeſs firdtit Inventions, and 
Evaſions pro bono privato, and to add fo2te and lite to the 
Remedy povidey--accowing to the true Intemion of the Law- 
makers. Upon this ground it is there reſolved, That Copy- 
bold Eſtates are within 3 1 H. 8. Of Diſſolution of, Sc. againtt 
doubling of. Eſtates, one upon another, befoe the difſolution, 
becauſe there is the ſame miſchief in them, that there is in 
thee 
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other Lands, 2 and 5 Eliz. Dyer 219. upon the Statute of 
32 H. 8. cap. 33. which enacts, that Diſſeiſins with force ſhall 
not toll Entries; that it extends to diſſeiſins without force, 
11 Rep. 736. Magdelen Colledge Caſe upon the 13 Eliz.. c. 10. 
to prevent Leaſes made fo mote than 21 pears 92 three lives ; 
whereas 18 Eliz.cap.2. confirms all Leaſes made to the Queen, 
though fo2 a longer time; pet if a Leale were made to the 
Queen colourably, and to make her a Conduit Pipe only to 
transfer the Jatereſt to another; ſuch Leaſe is not confirmed, 
fo2 it is a ſubtile Invention ts creep out of the Law: fo 
here the ſubtile Invention of an Artiſt muſt not be permitted 
to elude the Law. | | | 

Plow. Com. 82. There it is (aſd by Saunders Juſtice, That 
though a Statute give a prnalty, (which is ſtronger than this 
Caſe, fo? here is but a Recompence given,) yet things that 
are not within the woꝛds ſhall be taken within the Equity; 
fo2 that the woꝛds are but the Image of the Law; the Life 


and Soul whereof reſts in the Binds of the Expoſitops. 


Plow, Com. 205. b. Stradling and Morgans Caſe, The Jn- 
tention of the Pakers of the Law, is the ſure Rule of in- 
terpꝛeting a Law, which the Judges muſt collex ſometimes 
from the occaſion and neceſſity of enaging it; ſometimes 
from the wows themſelves, and ſometimes from Foreign Cir⸗ 
cumſtances; and the, Intention of the Law makers muſt be 
taken accozding to what is conſonant to reaſon and diſcre- 
tion, | | 

Plow. Com. 248. Lo Berkleys Caſe, hat is taken to be 
within the Intention of an Act, though not compꝛehended with. 
in the pꝛeciſe woꝛds of it, is equivalent to what is within the 
expꝛels wozds, and as ſtrong. 

Plow, Com. 363. 3. Stowel and Zouches Caſe, Every Law 
conſiſts of two parts, the words and the ſenſe : Thele two 
make up the Law; and it is the Office of an Expoſito2 to put 
euch - ſenſe upon the Letter as is conſonant to Equity and right 

Plow. Com. 465. a. Eiſton and Studs Caſe, Jt is not the 
words, but the tenſe that makes the Law; the Letter is but 
the Body, the Senſe is the Soul and Life of it; the Word is but 
the Shell, the Senſe is the Kernel. 3 

Ibid. fol. 466. b. 467. a. That Equity muſt of neceſſity take 
place in expoſition of all Laws ; and Equity makes no difference 
betwirt penal Laws and others; and that the beſt way to ex- 
pound a Law, is to conſider what anſwer in all pꝛobability the 
Law-makers would have given to ſuch o2 ſuch a queſtion p2o- 
poled to them: and without queſtion in this Caſe of ours _ 

anſwer 
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anſwer would have been, that a pzopoztfonable Duty of Aul- 
nage ſhould be patd fo2 ſuch new Draperies, with reſpec to the 
kind and quality of them. | | | 

3dly. The third thing to be conſidered is, Foz what teaſon 
ſuch new Draperies ought to pay ſuch a Duty ? 

The firſt Reaſon is Dzawn from the Gꝛound and Reaſon of 
making theſe Laws, which (as appears by Co. Mag. Chart. p. 
606.) was by reaſon of. a Reco there cited out of 24 Ed. 3. 
Excheq. Rot. 13. That a great part of the coll of the Na⸗ 
tion was converted into Cloth, and Cuſtom being due fo2 
Mooll of common Right, and it being an Inheritance in 
the Crown, and not due by Gzant 02 Benevolence, as ap⸗ 
pears by 1 Eliz. Dyer 165. Sir John Davies Rep. 8. b. 
31 H. 8. Dyer 43. 1 Mar. Dyer 92. and 9 H. 6. 12. fo? that 
reaſon the King departing with his own pꝛoper Right and 
Inheritance, which by that means was diminiſhed, the Law 
gave him a perdurable Duty in lieu of it; which reaſon holds 
here in p2opottion fo2 the erpence of (Uooll in ſuch new Dra- 
peries; and the reaſon is the ſame in all Exchanges and War- 
ranties f02 a Recovery in pꝛopoztion, and of the 77Irit of Con- 
tribution betwirt Jointenants, F. N. B. 163. & per Bracton lib. r. 
cap. 4 EÆquitas eſt rerum convenientia, quz paribus in cauſis 


paria Jura deſiderat. And the Law of Equality and P2opoz- 


tion, is the moſt equal and juſt Law, and moſt conſonant ta 


Reaſon. - | > 14 | | 
The ſecond Reaſon is grounded upon the woꝛds of the Sta⸗ 
tute of 27 Ed. 3. cap. 4. eſpecially upon the Statute of 17 R. 2. 
cap. 2. by the firſt of theſe a Releaſe as it were is given by 
the King, upon condition to have in lieu ſuch a Duty upon 
the Conſumption of 'Wooll in Manufadure; in which the qua- 
lity of the then pzeſent Manufacture was not copſiderable 3 but 
the expence of Wooll which occaſioned it: and the woꝛds of 
17 R. 2. ate expꝛeſs for all Cloaths in proportion. 8 | 
The firſt Law of: 27 Ed. 3. and the reaſon 'vf. it is ſuppoꝛted 
by another like Caſe 3 as that of 10 Ed. 4. Taltarums Caſe, of 
Common Recoveries; notwithſtanding the Statute de donis 
 conditianalibus, by reaſon of the retipꝛotal Benefit by recom- 
pence in value. mene ere 
44 Ed. 3. 2. Octavian Lumbards Gaſe; I a Tenant in Tait 
grant a Rent-Charge in confideration of a Releaſe, which coz- 
robozates his Title; this Rent ſhall bind the Jfſue in Tail; 
ſo a Warrant with Aſſets binds an Eſtate Tail: and by the 
ſame reaſon here, where there is not only a recompence in 
value, but a direc poſitive Law foz ai Cloaths in proportion; 
this Duty mult be paty-fo2 n Draperies: Tg 
P 301. 
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3dly. There being here the ſame Loſs to the King, and the 
ſame Charge and Duty to the Officer, the ſame Duty muſt 
be paid, 14 Ed. 3. Bar 277. 17 H.4. 74. b. Tf a Man repair 
a Bridge 02 a Cauſeway, he may by Law require a reaſonable 
ſatisfaction foꝛ paſſing there. | 

5 Rep. The Chamberlain of Londons Caſe. A Peny was 
demanded fo? every Cloth that came to be ſold at Black-well-Hall - 
fo2 the view and ſearch of it there; this was held a good de⸗ 
mand by the Common Law, becauſe it tended to pzevent Frauds 
and Falſities, and the Subject had a benefit by it; and ſo he 
has here by the Duty of Aulnage. 

3 Rep. 124. b. The City of Londons Caſe. A reaſon is there 
given fo2 the encreaſe of the Penalty given in Edward the 
Fourths Time, to 5 1. viz. becauſe the value ok Mony was 
fallen, and therefoze the Penalty was advanced in proportion, 
and that was laid to be pro bono publico; ſo here; this is pro 
bono publico, and pro Rege, and therefoze ſuch an Expoſition 
ought to be made as may be foz the advance of the Duty. 


The 4th Conſideration ſhall be how other like Laws have 
been expounded, without offering violence to them. 

1. The wozds of ſome Statutes have been enlarged by con- 
ſirucion; as 4 Rep. Vernons Caſe, the Statute of 27 H. 8. of 
Jointures, which abxidges the Common Law has always been 
conſtrued to extend to other Caſes than thoſe erpzeſs'd in the 
Letter of the Ac: ſo 5 H. 5.6. 12 H. 4. 2. and Lit. Sect. 30. 
the Statute de donis/ extends to other Eſtates Tail than are 
mentioned in the Law it ſelf, N. B. 60. n. The Statute of Gloe. 
concetning Waſte, ertends to a Tenant for halfa year, | 

2, Statutes that mention one thing only to be refozmed, yet 
have been extended to other things in owel miſchtef. 

Plow. Com. 10. a. Fogaſſa's Caſe, and 82. Partridges Caſe. 
The Statute of Weſtm. 3. cap. 2. de quia emptores terrarum, 
which enacs, that upon Alienation made by the Tenant of 
part of the Tenancy, he ſhall hold pro particula illa ſecundum 
quantitatem terræ, has been conſtrued of the quality and value, 
and not of the quanrity-z the value and; not the extent of the 
Ozound being the meaning and intent of the Law, which 
tomes up to out Caſe, Ooct. and Stud. 99. Plow. Com. 53. b. 
by the Statute of 4 H. 7. cap. 17. The heir of Ceſty que Uſe 
by Knights Service ſhall be in Mard, no (Mill being by him 
declared, pet if a Mili be declared by him, wherebp he makes 
a Devile in Tail, this is adjudged to be within the Equity 
of the Law, which was made to prevent and ſuppꝛels Deviſes 
mape to defraud Lozws of their Mardchips; and the fame 

| reaſon 
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_ is here to pꝛevent new Inventions in deceit of the 
ing. 

3. By the Rules of expounding Laws aloze⸗ mentioned, a 
later Law has been held to be within the Equity of a prece- 
dent one, 21 Ed. 3. 21. b. Plow. Com. 127. a.. Buckleys Caſe; 
The Statute of Act Burnel made in the 13th Year of Edw. I. 
That in Caſe of an Extent upon a Scatute-Merchant, ik the 
Extenders value the Gods too high, they ſhall take them them- 
ſelves at the pace, and ſatisfie the Creditoꝛs, is taken to be 
within the Equity of the Statute de Mercatoribus made 11 E. 1. 
though there are no ſuch woꝛds in the Statute, but the reaſon 
is the ſame. 

The Statute of 12 H. 7. cap. 19. 'Stamf. Prerog. Regis 96. 
The Statute of 4 H. 7. cap. 17. which gives the Wardſhip of 
Lands in Uſe, is expounded by the Starute de Prerog. Regis, 
which gives-the King the 7 by priority, where there is 
a Tenure of himſelf and a Subject. 

Upon the ſathe reaſon Draperies newly invented ſhall be 
taken within the Equity of other and fozmer Draperies fo2 the 
Kings advantage. $1 - TAE b 

4. Things conſtituted de novo, have often been conſtrue 
to be within the meaning of former Laue. 

12 Eliz. Dyer 288. b. Che Biſhop. of Durham Caſe, It a 
Man have Foxfeitures ko: Treaſon within ſuch a Pꝛecind, 
and a new Treaſon be made by Ac of Parliament, he ſhalt 
have the Fozfeitures fo that new Treaſon. x 

12 H. 7. 19. and Bro. Parliament 40. A Note ig made upon 
it, That ik a thing be made Felony by Statute, the King ſhall 
have annum, diem & vaſtum, without any wows-in the dd to 
give it him; but by his P2erogative, juſt as he has in Caſes 
of Felony at the Common Law. 
| Plow. Com. 467. By 4 Ed. 3. Treſpaſs is giveri to an Exe- 


cutor de bonus aſportatis in vita Teſtatorisz this Lam extends 


to an Adminiſtrator, conſtituted by the Statute of 31 Ed. 3. 
anv not befoze, e. f n of 05 = 

« Upon the ſame ground ok Reaſon the King in this Eaſe 
ought have his Duty of Aulnage. le 19 u 
. Expolitions of Laws have been ſo made, as ta meet 
with all ſuch Jnventions as have been let on fot to defraud the 
King of his Duty. 1.40 144 

Paſch. 1656. in Scaccar. The Attorny 'General verſus Skirt. 
Upon an Information fo; Priſage, it was there held by the 
Court, Chat to .impozt 9 Tuns only is Fraud apparent ; and 
that the Law wauld extend to leſſer quantities, it Fraud were 
diſcovered ; and that the King _ have his Duty of _ 
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though there were but 9 Tuns. Vert the Kiog w will elſe loſe his 


Duty by theſe new Draperies, which are invented from dap to 
day; £02 if {Ulooll were wot fo W2yught and vended, there 
would be more old Draperies Waought off ; of which 110 Doubt 
is to be made. 

Now if care ought to be taken to pzevent ſubtile Evaſions 
and Inventions; and if Laws gught to be (0 expownded, as to 
the remepy and ſuppꝛeis the Pilcbief, accowing to 
the ules befo2e cited, then without queſtion theſe new Dra⸗ 
peries ought to pay a ptopottionable Putp of ee with 
old Draperies. 


The 5:h Cauſideration ſhall be to anſwer (ich Objections 15 
have been wave againſt this Ooctin, 

1. Obj. The Statute of 27 Ed. 3. extends only to Broad 
Cloth and half Cloaths, and —__ the taking of the Duty (02 
leſſer Draperies. 

Rep. That Statute limits the 2 of the Aulnager to 
Broad Cloathe, &c. but not the Duty payable to the King, 
becauſe in other Draperies the Aulnager was at ud traue, 1192 
took au pains, and therefoze was to habe no Fee, But adly, 
The Cloaths mentioned in the Statute, were the only Clooths 
in uſe when the Statute was made; and that's the reaſon why 
they are particularly mentioned; but that does not excluse 

other Caſes. 

Obj. This is a new Tax, and canuot be aflefied but by 
Act of Parliament. 

Reſp. J agree it to be a nein Tor; but the queſtion is, Abhe⸗ 
ther our Caſe be not within the meaning and ohen of the 
Act of Parliament? 

3. Obj The Act of 27 Ed. 3. bus azetroſped to 2 Ed. 3. c. 14. 
and to 25 Ed. 3. cap. 1. where the length and bꝛeadth of 
— 4 are (et fozth; and there fade thail not extend te any 

Reſp. That is a miſtake; foꝛ liberty is given to mae 
Cieaths of any length and bxeavth paying the King bis Dus 
but Fees to then Aulnager ate peſcrihed in (ome particular Caſes 
only, Which is a full anſmer to this Objection. e the the 
occaſion of this A by 
converting it into Draperies ; fo2 which TUgoll-Cuſtom was 
paid in caſe of Tranſportation, Vide Co. Mag, Chart, 606. & 
Jur. de Courts ag, 30 

4. Obj. 30 Ed. 3. cap-8, The f\ulnagers Duty not payable 
ta Frize, and other A there W dean t 
the length and breadth, Sec. 5 

P- 
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Reſp. That Law extends oniy to [riſb c Mares, which were 
not within the meaning of 27 Ed. 3. that Law being made 
only in reſpect of the Loſs the King ſuſtained by working 
Engliſh Wooll, as afozeſaid. 

'5. Obj. The 27 Ed. 3. cap. 4- is à penal Law, and not to 
be ſfrecht by Equity. 

Reſp. All Laws muſt receive attequitable Confruction, whe: 
ther fo2 02 again the Offender 5 it cannot be accounted a 
Law that does not admit of Conffrugion 3 and Plow.Com.468. 
is expꝛeſs ta this Point. 8 4 
6. Obj. The Caſe of 2 Jac. cited by all the Judges, Co. 
Mag. Chart 62, & jur. de Courts 31. does not extend to Nor- 
rich Stuffs by the expreſs Opinion there. 

Reſp. That is true, if it be underſtaad of the Anloagers 
Fee, fo2 viewing and meaſuring them; but it is not true with 
reſpect to the Kings Duty, as appears by the Cale it ſelf in 
Hen, 4. there cited, becauſe being moſt of them made and 
tack d up in Plights, it would be a great loſs ta have them 
unvone to de tired, 6c, hut this daes not hinder the Kings 
Dutp being due fo2 chem, which is not rated upon the view, 
and by the meaſure, but by the weight; and ſo it was alla in 
4 Jac. £02 theſe very Stuss. | 


The 6th Confideration (hall bs upon divers Judgments; Au- 
thozities, Opinions and Pꝛeſidents in point, which are of thre 
kinds; 1. Acts of Parliament. 2. Opinions and Refoluti- 

3. Judicial Pꝛeſidents. IF 5 
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29 Eliz. Scac. lib. decret. 262. Hall verſus Greathead & al, the 
matter ſettled again with new-Rates, to be paid fo2 new 
Stuffs, per Barones. A 9 1 

So that in all times ſince the making ok 17 R. 2. a Sub» 
ſidy has always been held to be due to the King foz new Dra- 
peries 5 and fo2 theſe Reaſons and upon theſe Authozities, he 
pꝛaped Judgment pro Querente. | 4 

r. Stevens argued the ſame day fo2 the Defendants. 

Hale Chief Baron. Certainly a Cuſtom was due ta the King 
at Common Law fo2 Wooll, Wooll-fells' and Leather long 
befoze the giving of half a Mark by the Statute of Edw. 1. 
and that appears by the Red-Book in the Exchequer, but not. 
accoꝛding to the pzopoztion ſettled by that Statute ; but ſome 
Cuſtom was due and patd : Alſo without all diſpute there was 
an Aſſiſe of Cloth and Draperies befoze the Scarute of 2 Ed. 3. 
to wit, at Northampton fn the time of King Rich. I. uhu made 
an D2dinance fo? the Aſſiſe of Cloaths 3 as appears by Roger 
Hoveden : and ſee the Statutes of 4 and 7 Jac. 5. und 6 Ed. 6. 
and 2 and 3 Ph. and Mar. concerning the better owering of 
Cloaths,and paying the Aulnage fn pꝛopoꝛtion. Et adjornatur. 

In Hill. Term, Annis 13-and 14 Car. 2. The Caſe was 
argued by Strode pro Defendente, and by Sir Heneage Finch pro 
Querente. | | 

Jn Trinity Term, Anno 14 Car. 2. The Court delivered their 
Dpintons, all agreeing pro Querente; viz. Baron Turner, 
Baron Atkins and Hale Chief Baron. ' n. 

Hale Chief Baron. There ate two ſorts ol Draperies, one ſozt of 
Strait weaving, and the other ol Froſt weaving, as Kerſies, &c. 
Cloaths were made here befoze the time ol King Edw. I. as in the 
Reigns Rich. I. Hen. II. Hen. III. &c. as appears” by divers 
Oꝛants made to Guilds and Fraternities befoze that time, and 
by Reſervations of Fee-farmRents 3 but the Trade was not 
great till King Edw. I's time. There was likewiſe a Subſidy of 
Aulnage due befoze the time dt King Edw. III. though not. the 
ſame Subſidy ; as appears by 52 H. 3. Statute de Scaceario, 
but it was reduced to a more certain Rate; but there was then 
no Cuſtom. payable t them, but in Caſe of Exportation only. 
There was Aulnage beſoꝛe the Statute of 27 Ed. 3. ds appeatg 
13 Ed. 3. membr. 2. there was then a'Beaſurer of Cioaths. 
Nom foz. the pꝛeſent queſtion; Nlhether the Subſidy ol Aul- 
nage be due fo2 Bays, though the Statute of 27 Ed. 3. extend 
not to them, but to particular Cloaths there mentioned; it 
will be hard to bꝛing them within that Law, becauſe they differ . 
in weight; length and d2eadth 3: pet there is a concurrent Law 
made in 17 R. 2. which makes the quantity a . 
ent 
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dient to the Subſidy; fo2 17 R. 2. pꝛopoztions the Subſidy 


given by 27 Ed. 3. which ſettles the Duty only; and — 


J ground my Opinion fo2 the Duty upon 17 R. 2. the words 
of which Statute ate, paying the Duty according to the Rate, 
which woꝛds bzing the Statute of 27 Ed. 3. to that of 17 R. 2. 
and upon both theſe Statutes taken together, rhe Duty ariſes; 
and the Penalty fo2 non-payment of it. 

Obj. 17 R. 2. mentions not Bays, but Cloaths and Kerſies. 

Reſp. The generality of the woꝛds, Cloaths, as well Kerſies 
as other, compiiſe all; and there cannot be moze ſignificant 
and compehenſive woꝛds to include all manner of Cloachs; 
and by the Demurrer they are confeſſed to be Cloaths, as they 
are laid in the Jnfozmation. * Ee” 

A ſecond Reaſon J take from ſeveral other Ads of Parlia⸗ 
ment, which explains 17 R. 2. as 1 H. 4. cap. 19. 9 H. 4. ni, 
3. 4. which give a relaxation of this Subſidy foz a certain time 


only ; and only foꝛ (ome particular Cloaths there mentioned. 
Obj. 11. H. 6. | ＋ 


Reſp. That Act only enacts; that Straits ſhall not be afcount- 
ed Cloaths within the Statute of H. 4. but they are notwithitand- 
ing that within 17 R. 2. and ſo in effect the Statute it ſelf ſays, 
and refers to 17 R. 2. and by the Statute of 4 Ed. 4. cap. 1. 
and. 4 Ed. 6. cap. compared with 7 Ed. 4. cap. 5. it appears 
that the Subſidy of Aulnage is due fo2 Straits; ſo is 1 R. 3. 
cap- 8. 8 Eliz. 12. 110 4 ö | 


Obj. The Statute of 6 Ed. 6. begat that of 8 E. 
- Reſp. Thoſe Laws do not create the Duty, but tefer fo? 
or to the 17 R. 2, And by the laft Clauſe in 4 Jac. the Duty 
ts ſaved. | | 

Py third Reaſon is groun 


I Jac. 


Obj. By that Judgment Norwich Worſteds were not to pay 
the Subſid j). {2011 „ OT. 

Reſp. It is true, they do not come within the General Conu⸗ 
tance of Cloath granted by Patent, 3 Ed. 3. and therefoze te- 
pealed in the Parliament of 5 Ed. 3. Rot. 13. and 22 Ed. 3. 
nu. ult, and by 11 H. 4. nu. 39. the Government of Worſteds is 
committed to thoſe Norwich foz- four years only; and after- 
wards the time was enlarged by 7 H. 4. cap. 1. and 4. which 
appoint Wardens - and it is true, there has been ns Decree 
that the Stbſidy ſhould be paid fo2 them; but this is not now 
the queſtion. 3 : | 

My fourth Reaſon is grounded upon Judicial Pꝛeſidents, 


ed upon the Judgment gtven in 


inſuch Caſes, in the Reigns of Queen Eliz. King James and. 


King Charles I: | 
„ Obj. 
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Obj. There is no certain proportion limitted fo ſuch Dra- 
Series. 

. Reſp. The pꝛopoꝛtion ought to be atccowing to the weight of 
Bꝛoad Cloth, foꝛ it cannot be otherwiſe ; and by the Statute of 
4 Jac. cap. 2. the weight of Bzoad-Cloth appears to be 64“. 
and to contain 24 yards; vide etiam the Statute of '4 Ed. 4. 
fo2 the weight; ſo he concluded pro Quer. and Judgment was 
given accowingly 3 but the Fozfeiture was remitted, paying 
the Duty, by conſent of the Parties. | 


Allifon and Sharpley, & alii contra Dickenſon 
| | G& aliss. 


Bon a Bill in Equity, the Caſe appeared to be, That 
Sir Edward Wittington died poſſeſſed of a Perſonal 
Eſtate in both P2ovinces of York and Canterbury; and his 
Mill was p20ved in the Pꝛerogative Court of Canterbury; 
and upon a Suit there foz a Legacy, there was an Appeal after 
Sentence ; and afterwards Adminiſtration was granted of his 
Goods within the Pꝛovince of York,: from which there was 
an Appeal z and pending theſe Appeals, a Bill is preferred 
here ts diſcover the Perſonal Eſtate of the Inteſtate, and an 
Agreement to have Adminiſtration; to which the Defendants 
pleaded the Adminiſtratton granted of the Goods within the 
Pꝛovince of York, and concluded generally whether they ought - 
to make anſwer to any matters contained in the Bill in any 
other manner, . 

Ind per Curiam clearly, where there are Bona notabilia in 
ſeveral Previnces, there muſt be ſeveral Adminiſtrations z 
ſo is 33 H. 6. and Adminiſtration granted in one Pzovince, 
is void as to Goods in another, becauſe there are diſtinct Su⸗ 
pꝛeme Juriſoictions 3 and they held the Plea good as to thoſe 
Goods; and that the Appeals, ił bought within fifteen days, 
ſuſpend the fozmer Sentences ; and they were clearly of Opt: 
nion, that the Concluſion extended to make it a Plea to the 
whole Bill, though the Batter of thePlea was ſpecial ; and 
therefoze, that as to what was not contained in the 
the Defendants: ought to anſwer 3 and ſo it was awarded. 


Dry 
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Dry contra Wills & alios. 


Rover and Converſion fo; divers Goods of the Plaintiff; 
upon Jſſue joined in 1658. the Jury gave a Special Ver- 
dict after the aa of General Pardon; and found, that the De⸗ 
fendant by Warrant from a Juſtice of Peace, upon a Decree 
fo2 Tithes, by virtue of an Oꝛdinance made in the late Times, 
(but the Owinance was not found.) took the Hoods mention⸗ 
ed in the Declaration; and they found the Aa of General 
Pardon: And it was now moved on behalf of the Plaintiff, 
that the Oꝛwinance not being kound, no notice could be taken 
of it; and then the Act of General Pardon makes nothing in 
the Caſe, becauſe a Juſtice of Peace, qua Juſtice, has. no 
Power 02 Authozity, noz colour 02 pꝛetence of any Power oz 
Authozity in ſuch Caſes'; and. that the Jury having found that 
Goods mentioned in the Declaration were taken, it ſhall be 
intended of the Plaintiffs Goods, in a Special Verdict; to which 
the Court ſeemed to agrer. And per Hale Chief Baron, if the 
Opwinance had been found, yet this Caſe would not have come 
within the Act of General Pardon, without ſpectal pleading, 
fo2 the Act was made after Jfſue joined; and it extends only 
to Actions bꝛought ſince the Aa in caſe of pleading the General 
Iſſue, and giving the Act in Evidence. 


Pitcher verſus Jones. 


15 an Inkozmation fo2 (mpozting 32 Bags of Spices, &c. 
being of the Gzowth of Alia, Africa 02 America, from Hol- 
land beyond the Seas, not being the place where ſuch Hoods 
were firſt, oz moſt uſually ſhipped fo Tranſpoztation, contra 
formam Statuti, (being the Act of Navigation) The Defendant 
pleaded, that he did not impozt them contra formam Statuti ʒ 
wheteupon Jfſue was joined and found fo2 the Plaintiff. And 


it was now moved in Arreſt of Judgment, that it was not 


alledged, that theſe Commodities were not of the Gꝛowth of 
Holland; to which it was anſwered, That that is ſupplied by 
the Verdict, fo2 if they were, the AGerdig ought not to have 
been fo2 the Plaintiff; and the Inkozmation alledging, that 
they were of the G2owth of Aſia, Africa 02 America, and im- 
potted from Holland, implies that Holland is not within any 
of thoſe Parts; eſpecially, it being laid contra formam Statuti, 


FF and 


(9, 


. 03 
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and Johnſons Caſe, Cro. 2 Rep. 609. Cholmleys Caſe, 1 Cro. 
464. were cited to that purpoſe. Et Adjornatur. 

But afterwards the Court held it to be a good Exception, 
and Judgment was arreſted upon it. 


Sir William Waller verſus Topham, Stevens, Wil- 
kinſon & al. 


N an Engliſh Bill fo2 Priſage of Wines, the Cale was ; The 
Defendant, Topham, fn ſeveral Uefſſels laden at the ſame 
time at Amſterdam, impozted into the lame Po here, viz. 
That of Hull 10 Tuns and moze of Sack and Kheniſh Wines; 
and the queſtion mas, whether Priſage ſhould be paid fo2 them, 
as Mines impozted in parcels to defraud the King of his 
Duty? And two Pꝛeſidents were cited, Mich. 9 Jac. lib, decret. 
220. Sir Thomas Waller verſus Hill; and Paſch. 5 Car. lib. 
decret. 292. Waller verſus Derricke, & 4b, wherein ſeveral 
Ships of the burden of 30 02 28 Tuns, only 9 Tuns and 3 
Hogfheads were impoꝛted in each Ueſlel, and not the quantit 
of 10 Tuns ; and this was held by the Court to be fraud, 
and that Prifage ſhould be paid fo2 them: but in thoſe Caſes 
the Parties ſubmitted to the Court; and it was allo pꝛoved 
that they had often offended in the like kind; but here the 
Parties never had offended fozmerly, Alſo a Proviſo in the 
Statute of 22 H. 8. made fo2 Southampton to exempt them 
from Priſage, except where 10 Tuns were impozted in ſeveral 
Geſſels, Vide Hill. 8 Car. lib. decret. 425. Waller and Atkins, 
being another Pꝛeſident to the ſame purpoſe 3 and the Chict 
Baron concetved that prima facie this ſhould be pꝛeſumed to be 
fraud, being impoꝛted from the fame place, to the fame place, 
and at the ſame time in leveral Ueſfels, and configney to the 
ſame Merchant, and belonging to the ſame Dwner, unleſs there 
be ſome p2oof to the contrary, to difpzove theſe Pꝛelump⸗ 
tions; as that one Clefſet was not ſufficient to impoꝛt all, oz 
was almoſt laden befoze, 02 the like 3 Et adjornatur. But after- 
— the Court held it to be fraud upon the fato Circum- 
ances. 
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The Kings Attorny General, and the Queen Dowager, 
and her Truſtees for her Foynture, Plaintiffs, againſt 
Tarrington and Rainesborough & al, Defendants. 


granted to the Queen fo; her Jointure, inter alia, the 
Dflice of the Cuſtody of Higham Ferrers Park, with all Meſſu⸗ 
ages, Cdifices, Lodgings, Bufldings, 8c. thereunto belong: 
ing 3 and the Herbage and Pawnage of the Park, ſaving the 
Soyl, and ſufficient Feed fo2 the Deer there, to have and to 
hold fo2 her Life. The Queen granted the Pzemiſes to Sit 
P.M. foꝛ a certain term of years yet to come and unetpired ; 
and the Leſſee covenanted to repair all the Buildings, Bzidges, 
dc. from time to time, and ſo to leave all in good repair at the 
end of the Term ; under which Leſſee the Defendants claimed, 
and during the time of the late Cars, they putchalen the Re- 
verſion- in Fee, and veſtroped the Deer, and cut down the. 
Mood and plowed up the G2ound, and converted ft into arable 
Land; andthe Plaintiffs claim the Office ag forfeited, and pzap 
relief fo2 breach of Covenant, and deſtroying the Fences, &c. 
and the Court held, that the forfeiture of the Office, if anp 
were committed, was pardoned by the Ac of Oblivion; and 
that the King and Queen Dowager could not join, 52 575 
Intereſts were ſeveral ; the one in telpea of the Office, Her- 
bage and Pawnage, and the other in reſpect of the Soyl and 
Inheritance; and if there were a Forfeiture, the Intereſt of the 
Queen would be deſtroyed, and then one Plaiatiff would be to be 
relieved againſt another, which cannot be. hep d allu that 
the breach of Covenant tommtted betoꝛe the 24th of June 1660. 


. 
„ 


was pardoned in like manner: but it being a continutng Cove- * 


nant, recompence ought to be mave fox what happens ünce; 
and the Decree fo that muſt be, not to give Damages, but to 
perfonn io ſpecie. And afterwards upon medtation of the Court, 
the Parties ſubmitted to Pr, Attorny General to end all 


Dionyſws Andrews verſus 


— 


— . 


Pon a Bill in Equity the Caſe was, That the King had (10) 


= an Action upon the Caſe fo} tindermining the Plaintiffs C11) 


Pouſe, whereby a great part of it fell in and ſpotled many 
of his Goods; Apon not-guilty pleaded, there was a Verdict 
fox the Plaintiff, and Damages _ But the * 

| : eing 
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being content with the Damages, would not enter up his 
Judgment upon the Uerdic, but bzought another Anion : And 


nom the Defendant moved that he might have liberty to enter 
up Judgment upon the Verdict fo; his own avail, to the end 


(12) 


he might plead it to a new Action, and the Court gave leave 
accoꝛdinglp. 


Burton and Hicket. 


Pon an Information foz tranſpozting Calves-skins, the 
Caſe was, By the late Ac liberty was given to tran- 
ſpozt them with reference to the Book of Rates, which gives ſo 
much a Oozen Cuſtom, with an Exception of Calves-skins of 
above 4 l. weight. And in the Book of Rates, at the end, there 
is another Clauſe, whereby fo2 all other things impozted and 
expozted, fo2 which no certain Rate is limited, Cuſtom ſhall 
be paid accowing to the popoztion of the Bates there ſet down. 
And now the queſtion ariſes, whether Calves-skios which weigh 
moze than 4 l. may be tranſpozted, paying Cuſtom accoꝛding 
to the pzopoztion of the Book of Entries? And the Court held 
not, becauſe excepted by particular Name in the Book of Rates. 
And it was not the Intention of the Ac to extend this laſt 
Clauſe to things excepted, as theſe are, but to things not er- 
cepted; fo the tranſpoztation of them was p2ohibited, till of 
late leave was given by this Act; and the Act did not intend 
to ſuffer Calves-skins of above 41. weight to be tranſpoꝛted: 
but if there were any of that ſize in a dozen of Skins under 
that fize, that would be no obſtruction to the Tranſpoztation 
of ſuch Dozen as the Court conceived, though they delivered 
no polittve Opinion as to that point; but becauſe the Parties 
agreed, the Informer had all that weigh'd above 4 l. and the De- 
ſendants all that weigh d under, delivered to them ſeverally. 
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221 


De Termino Sancti Hillarii Annis 1 3 & 14 
Car. II. Regis. In Scaccario. 


Greenway verſus Horneblow: 


N Action upon the Caſe was bought againſt an Exe- 
cutor, upon a Pꝛomiſe made by the Teſtator to pay 
20 J. at his death; and the Plaintiff not having averred that it 
was not paid in the Teſtato2s life-time, that was now moved 
in Arreſt. of Judgment, after Uiervict 3 but the Court held it 
to be well enough, becauſe the Mony was not payable in the 
Teſtatozs life-time; as tf Mony be payable at Michaelmaſs, 
the Plaintiff needs not aver that it was not paid befoze ; but 
it is ſufficient :to aſſign the Breach as the Contract direcs : 
And the Chief Baron ſaid, it had been adjudged, That if two 
Perſonsbe to pap Monp, and one of them die, in an Aciort 
brought - againſt the Survivoz, tis ſufficient ta altedge that 
the Survivoz has not paid it, and that it is aided after Uer- 
did; and that after Verdict it ſhall not be pzeſumed that the 
„ pald it; and judgment was given pro Querente, 
nu, +. | 5 * 


Vincerit de La barre Plaintiff, Cadwallader Jones 
7d —__. 


Ction upon the Caſe, wherein the Plaintiff declares, that 
| the late Kiog; having a good Opinion of him, did by 
bis ſeveral: Letters Patents, under his Great Seal, make him 
Colleaoz of his Cuſtoms and Subſidies of Mooll, &c. in 
Sandwich, and all Pozts and Creeks thereunto belonging, 
und allo Keeper of his Cockets there during-pleaſure; with all 
Fees and Perquiſites thereunto belonging, wherein the Plain- 
riff behaved himſelf- honeſtly and faithfully. + That the Defen- 
dant malitiouũſy envying his good Condition, and fraudulent- 
iy intending to-dkpzive him of his god Name, and to cauſe 
the (aid late King to repeal his faid Parents, of his _ — 

ougyts 
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Evidence and Defence. 


thought, and without any juſt cauſe, upon the 17th dap of 
June 1643. at St. Clements in the County of Middleſex, falflp 
and malitiouſly did ſuggeſt to the ſaid late King. and cauſe the 
ſaid Suggeſtions to be inſerted into other Letters Patents of 
the ſaid late King, that the Plaintiff did not only erto2t-and take 
from the Merchants divers Sums of Mony contrary to his 
Allegiance, and the ſaid late Kings Pꝛoclamation; but did al- 
ſo lay - out not only thoſe, but divers other Ponies of his 
own to the maintenance of the then pꝛelent Rebellion; where- 
as the Plaintiff did not ſo; by means of which kalle and ma⸗ 
litious Pꝛoſecution, the Defendant pzocured a Patent of Re- 
vocation from the ſaid late King, dated the 19th. of January 
1643. reciting thaſe Suggeſtions, and diſcharging the Plain- 
tiff of his ſaid Offices; and that the laid late King afterwards 
by his Letters Patents dated the 14th of Febr. 19 Car. Regis 
did grant the ſaid Office to the Defendant fa2 his life. 
That afterwards 31 -of May 1660. the now King returning 
to his Government, the Plaintiff and Defendant: contended 
about their Jnterefts in the ſaid Offices 3 and the Plaintiff petf- 
tioned the now King to revoke the Letters Patents made to 
the Defendant, and ta grant the (aſd Offices to him de novo ; 
upon which it mas referred to the Commiſſioners of the Trea- 
ſury, and by them to the Attomy General to certifie whether 
the ſald Revugcation were legal, and the Letters Patents 
granted ta the Defendant god in Law 3 whereupon the Plain- 
riff and Delendaot attended the Attoznp General, to ſhew him 
the (aid Letters Patents; upon the ſhewing whereof, one John 
De la Bar the 4th of Auguſt, Anno 12 Regis nunc, at St. Clements 
afozeſaid, did affirm the Suggeſtions in the ſatd Letters Pa⸗ 
tents of Revocation then ſhewed by the Defendant to be falſe 
and untrue 3 ta which the Defendant then and there faifip and 
malitiouſly anſwered, and affirmed that they were true; by rea- 
ſon whereof the Plaintiff is hurt in his good Name, and 
Trade of Perchandiſe, to his damage of 10000 ]. 

To the ürtt part, concerning the inſerting thoſe falſe Sug- 
geſtion into the (aid Letters Patents; the Defendane pleads 
the Statute of Limitations, and Jfſue-is taken thereupon. 

To the later part he pleads; nat guilty, Which is found fo? 


the Plaintiff, awd damages given him 500 l 


After which, it was moved-in; Arreſt of judgment; and thao 
Exceptions pꝛincipally infiied ow | 

Firſt, That it is not (aid: and avercen ta be in auditu com- 
plurimorum, &c, | 

2. That the In\wer made to John de la Bar was in point of 


3. That 
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3. That it is not averred, that upon the 4th of Auguſt 
when the wo2ds were ſpoken, the Suggeſtions were read and 
repeated, whereby the By-ſtanvers might apprehend what they 

Hardres pro Quer. * 36; 5 

As fo? the 1ſt Exception, the omiffion of in auditu compluri- 
morum is added after Verdict ; and ſo it has been adjudged in 
Smart and Eaſedales Caſe, Cro. 29 Rep. 199. und in Heel and 
Taylors Caſe, in Mich. 43 and 44 El3z. in Communi Banco. 

As fo. the ſecond there is a miſtake in it; to the anſwer to 
John de la Bar was not any way refating to the matter referted3 
fo2 nothing was referred but this Queſtion; whether the Letters 
22 of Revocation were good oz not, and whether the 

efendant had a legal Gant? which no way tonrerns the Sug⸗ 
geſtions upon which the Action is grounded; koz be the Sug⸗ 
geſtions true 02 falſe, the ſaid Revocation and the Gꝛant to the 
Defendant may be gon; the validity whereof was the only 
thing that was referrev'to the -Attomy General”; and not the 
truth o2 falſhgod of the Suggeſtions : So that the amtming 
that the Suggeſtions, which in theniſelves are fcanvalvits, 
were true, cannot be ſai co hade been by way of Evidence 
92 Juſtification, being wholly collateral to the matter then in 
queſtion, Vide Brook and Mountagues Cafe, Cro. 2 Rep. 90. 
and Eyres contra Sedgewicke, Cro. 2 Rep. 601. Co. 12 Rep. 
128. 

To the 3d Exception he ſaid, that this Cale differed ex⸗ 
treamly from the Caſe in 4 Co. Buckly and Woods Cafe; fo? 
there it does not appear that any thing was ſpoken but be: 
tween the Parties themſelves; but here the Diſcourſe is with 
Stangers, And it will be ſtrongly preſamed that the Stranger in 
this Caſe knew what the Suggeſtions were, oz elſe he could 
not have affirmed that they were falſe ; fo? it chall not be pꝛe⸗ 
ſumed that a Man Will affirm a thing to be true o2 falſe, which 
he knows nothing ok; and lo ſtrongan Intendment will tuppip 
a defect in the Declaration. | | 

Somerſall contra Barnaby, Cro. 2 Rep. 287. In an Action up- 
on the Caſe to ſave the Plaintiff harmleſs, and deliver Lead, 
it was not ſatd to whom it was to be delivered, but intended to 
the Plaintiff: ſo if an Aſſumpſit be laid, and it is not expꝛeſſed 
to whom the ]omiſe was, it ſhall be intended to have been 
made to the Plaintiff, Arundel verſus Gardner; Aſſumpſit to 
do a thing upon requeſt, and a requeſt is laid, but it is not 
ſaid by whom; ft ſhall be intended to have been by the Defen- 
dant,Cro. 2 Rep.652. wherewith agrees,9 H.6. Dyer 15.2 Ed. 4. 

20. 3 Ed. 4. 11,4 Ed. 4. 2. Bradley and Todders Caſe, Cro. 2 Rep. 
227, 


— 
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223, A pꝛomiſe to pap 100 l. upon Marriage; the Plaintiff 
avers the Yarriage 3 and a requeſt of the 100 l. but ſays not 
that the Defendant Had notice given him of the Marriage; vet 
this was help't by Intendment, that when after the Marriage 
he requeſted payment of the Mony, notice was given of the 
Marriage, Vide Cro. 2 Rep. Berrisford and Woodroffs Cafe, 
and the Earl of Northumberland verſus Byrt, 2 Cro. 163, 164. 
In this Caſe the intendment that John de la Bar knew what 
the Suggeſtions were z and. conſequently fo2 the Defendant to 
anſwer and ſay they were true, is ſcandalous and actionable : 
and pꝛayed Judgment pro Quer. | 

Judgment was given pro Quer. by the Opinions of the Chief 
Baron and Baron Turner, againſt Baron Atkins ; but upon 
a _ of Erro2 bꝛought in the Exchequer Chamber it was re- 


Not. per Cur. It is the conſtant Pꝛadite of the Erchequer, 
That if Fines, Amerciaments, and the Jſſues of Jutozs are 


and the Sheriff to the King; and he muſt anſwer fo2 them 
though he cannot levy them of the Party. | 


-/ ee Plaintiff and Collingwood Defendants 


N the Exchequer Chamber befoze all the Judges of Eng- 
land, the Caſe was this; wiz. An Antenatus in Scotland, 
being an Alien, had flue four Sons, the two elder were Aliens, 
and the two pounger naturalized: One of the younger Sons 
purchaſed Lands, and died without Jſſue ; the eldeſt Bꝛother 
having Iſſue bozn within the Realm; and the queſtfon was, 
who ſhould be his Heir? whether the younger Byother, oz the 
Iſſue of the elder Bzother 3 and by the Opinions of moſt of 
the Judges and Barons, the younger Bꝛother ought to inherit, 
and not the Jſſue of the elder, 
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— 


John Eccles Plaintiff and Richard Calverly Defendant. 


N Ejectione Firmz upon a Special Uerdic the Cafe was, (1) 


A Pan ſeized in Fe-ſimple of a Farm and Lands there- 
unto belonging, called Vines and Luſhers Farm, ſituate, lying 
and being in F. and E. H. ſuffers a Common Recovery of the 
whole, and declares the Uſes of all that Farm, and the Lands 
thereunto belonging, called Vines and Luſhers Farm lying in 
F. to the uſe of Þimſelf and his TUife fo2 life, fo2 the Joyn- 
ture of the Mie; whereas part of the Farm containing 2x 
Acres, lay in E. H. And whether thoſe 21 Acres paſs by the 
Recovery oz not, was the ſole queſtion. 

Sir Robert Atkins, That they do not paſs, becauſe the laſt 
wows which compleat and aſcertain the Senſe, are reſtrictive ; 
as in 4 Rep. 50. Andrew Ognels Caſe. A Rent-charge is grant- 
ed out of a Farm fn the occupation of B. part of which Farm 
was in the occupation of another Perſon; no other part of 
the Farm is charged, but what was in the occupation of B. 
Hob. 171. Stukely and Butlers Caſe, accordant, where a differ- 
ence is made betw#n Manerium & totum Manerium, Vide 
Hob. 276. Clanrickards Caſe, and Dyer 361. So if the Mannoꝛ 
of Dale be granted, nothing paſſeth but what lieth in D. 
though part of the Mannoꝛ lie in S. 7 Ed. 4. 14. Long Quinto 
Ed. 4, 103. 9 Ed. 4.6. And in Caſe of a Will, Dyer 261. b. 
A Ban having Lands in a Gille, and in two Hamlets in the 
ſame Gille, devifes all his Lands in the Gille, and in one 
of the wamlets; per Cur. nothing in the other Hamlet paſſeth. 
And here the wozd thoſe Lands, &c. reſtrain the Sentence, 
as in 2 Rep. 33. Doddingtons Caſe, the Pꝛonoun illa; and in 
10 Rep. Arthur Legats Caſe, the words quæ quidem, &c. and 
concluded pro Quer. Et adjornatur. 
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—— ——— (—— — 


The King verſus Francis Williamſon Eſquire. 


{2) IN Scire Fac. upon a Debt due upon a ſimple Contract fo? 
Ale and Beer, amounting to 27 l. which was ſeized in aid 
of one Read a Recetvo? of the King; Hꝛoceedings were ſtayed 
upon a motion, becauſe amongſt the Rules of the Court, 
made in 15 Car. 1. one was, That no Debt upon Contraa 
ſhould be ſeized in aid, niſi fo the Kings Farmoz, oz by ſpecial 
Over of Court, Vide 4 Rep. 94. Slades Caſe, That ſuch Debts 
were ſeizable before. 

In Trin. 14 Car. 2. it was moved again, and the Inquiſi⸗ 

tion oꝛdered to be quaſhed, 
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De Tam. Trinitatis Anno 14 Car I Regis 
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The Actoris aka bela thei F : % 6. 
Samue Blackwell and Humfrey Sand, " 


N Scire Ficie Auen the Defendants (who tete Commil- 
ſioners fo2 Paiſe-goods and Treaſurers, the Accounts 
whereof are ercepted out of the Act ok General, Pardon, 
all ſuch and Gods veſted in the N a late 
grounded an Inquiſition, dants , 
. none to n the) dn — 4 5 in all Fe 
N 11 00ds, to ca Gould 0 
have Grape koꝛ this Debt; the W n a 
da | 


8181 Ja ar. 


(i) 


'Cawyet pro Defendentibus Sclre Fac. ad ate & as. 1081 is 


does not lie befoze the Debt be determined upon Recow, 
ko it is a Judicial Urit, Vide 27 H. 8. 7. b Seb befoze the 
Account be tated; it is uncertaln what the D N ub by rea- 
ſon of the Allowances that ate to be made ta 

The Cali - of Sir William Herbert 3 Rep: is tu be 187 
upon an Account ſtated and perkecked, Vide dee. 1115 

cap. 27. und 8 Elz. yer 224. be ne 4255 

tat 
rm in 210 and Black- 


to come to an Accot! 7 pur proces ad omput 

Firſt, It was adjudge 

welle Caſe; That Pyoteſs ve the: 1 2 125 of lie againtt 
an Accountant, which Koene is. ang as this. 
2. The aud be econ is'a Indictal Aa, 


ing and ſtating, of Aero 
deut be done by e buten PE 11 7 of 51 H.3 3 
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the Party would be put to his relief in Equity, which is a 
long and chargeable way. | 


Hale Chief Baron. Diſtringas ad computandum is the 
uſual Pꝛoceſs; and the new Act, which veſts theſe Debts 
in the King, does not alter the nature of them, ſo as to 
make that a Debt certain, which in its own nature is un- 
certain: But conceiving ſome doubt in the Caſe upon the 
Inquiſition which was taken befoze the Ac, whereby the 
Debt was veſted in the Crown, though the Scire Facias 
iſſued not till afterwards, and upon the Ac it ſelf, he d- 
viſed the Parties to go to an Account voluntarily accoꝛding 
to common Foxm, which they conſented to, &c. 


The Attorny General verſus Pickering. 


EDB. Firmæ fo2 Lands in Suſſex, being tried at the 
Bar, the Defendant challenged the Polls fo2 default of 
Hundredors, but did not ſhew it fo Cauſe till the Pannel 
was peruſed; and the Plaintiffs Cotncel alledged, That this 
cauſe of Challenge ought to have been ſhewn upon taking 
the Challenge to every of the Polls, and not afterwards, 
And it was ſaid that this Challenge lies not againſt the 
King; fed non allocatur; fo? it is a Challenge at Common 
Law, Keilway 102, a. and the Jurp thereupon diſcharged. 


Hale Chief Baron. Tt is againſt the common courſe to 
take a Challenge fo2 want of Hundredors, when the Trpal 
is at the Bat, upon a Jury returned at the denomination 
of an Dfficer of the Court, where there are but twenty 
four left by the Parties themſelves. And he ſaid there were 
two ſoꝛts of Challenges fo2 default of Þundzeds, the one, to 
the Array, where the Sheriff returned none of the Hundzed; 
the other, to the Polle, where none of the Hundred appear. 
But if this Challenge be taken to the Polls, it muſt be 
taken p2eſently, and the ſpecial cauſe aſſign d, viz. want of 
Free hold there; and a Venire Facias de novo ſhall not iſſue, 
becauſe there is no miſoemeanour in the Jury, no2 any 
inſufficient Uerdic given by them, which if it were, would 
diſcharge the firſt Jury, And lo there ſhall not be two Ve- 
nire Faciass in one and the ſame Cauſe, which the Law dbes 
not allow of, but a Tales only: Sed Cur. adviſare vult, 

becauſe 
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becauſe if a Tales only were granted, the Array might be 
challenged, which would be the ſame Miſchtef as befoze : Et 


Adjornatur. Et quzre de Tales, foꝛalmuch as all the Jurozs were 
challenged by the Polls. | 


The Attorny General verſus Colvile. 


N Scire Facias the Caſe was, That Sir George Binion 

being the Kings Receiver, and the Defendant endebted 
to him by Obligation in 5001, Sir George aſſigned this 
Debt to the King lo; ſecurity ot his oun Debt; and the 
queſtion was, TUhether oz no this were pardoned by the Ac 
of Oblivion? And the Court held, Chat if were it aſſigned-t 
the King only to ſecure it the better to the Receiver him- 
ſelf, as it may be by the courſe of this Court, then it is 
8 But other wiſe, if it han been allignen in 
ſ | fox a Debt owing by the Receiver to the King 
And ths Cale is ſtronger than that of a Debt in Aid 3 f02 
there the King takes it to that intent, to (atigfie his own 
Debt; but here this Debt is alligned to the King fox 
the particular benefit ot the Receiver himſelf, and is ſo 
pleaded, which upon a Demurrer muſt be avmittedi to be 


The Attorny General verſus Sir Blewit Stone- 
houſe an Infant by his Guardian, 


JR Sire Facias upon a Debt of 200 1. due to the King 
by his Farmer, to whom another Perſon was endebt- 
ed by Becognizance in Chancery in 600 l. and this Debt 
of 600 1. ſeized in aid, and the Recto of - ; 

cum pertinent iis ſeized by extent at the value of 90 l. per 
annum. The Defendant as Terre-Tenant only, without 
making any Title, pleads matter in Equity upon the Sta- 
tute of 33 H.8. and that the Sum ol 7061., 176. 84. 
bad been levied upon this Extent, which; was aw2e- than 
would ſatigfie the Debt of 200 l. due to the laing, with Colts 
and Damages; to which Plea there was a Demurrer 3 = 


hl 


Another day was given, but Judgment entred pro 


( 3) 


(4) 


nn 


230 Ter. Trin. 14 Car. II. in Scaccatio. 


the cauſe of Demurrer was, becauſe the Defendant recites 
the ſeizure to have «been per quandam Inquiſitionem, which 
is uncertain ; ſed non allocatur, becauſe it is only by wa 

of recital of the Inquiſition, which was befoze ſet fozt 

in the Scire Facias by the wo2ds per quandam Inquiſitionem, and 
no other ſhall be pzeſumed to be in the Cale. 


Et per Hale Chief Baron. The Terre-Tenant, though 
he do not make a Title, yet may plead by way of exone- 
ration and diſcharge of the Land, that the Kings Debt is 
ſatisfied; ſo may any Occupant ; ſo may a Diſkiſor* but 
he queſtioned whether this Plea were well applyed, ''fo2 it 
ought to have been pleaded in diſcharge of Debt of 
600 1. foz the whole is to be levied, though it be moze 
than will latisſie the Kings Debt, foz it is an entire thing, 
and cannot be appoztioned ; otherwiſe it ſeveral Debts had 
been ſeized in aid, and one 02 two of them would have dif: 
charged all that were due to the King; and Baron Tyner 
ſaid it had been ſo held by Chiet Baron Walker in this Court, 
1 and 2 Car. 1. becauſe the King cannot be Tenant in Com: 
mon with a common Perſon-of a perſonal Thing. But it 
was ſaid to be the common Paactice of the Court to have 
an amoveas manum, - when the Kings Debt was levied ; ann 
here it appears that the Debt of 6001. is levied, and 
moze, and the Court ſaid, that no Coſts oꝛ Damages ought 
to be allowed in this Caſe, fo2 the 600 J. is not due up⸗ 
on a Statute, but upon a Recognizance in Chancery. Et Ad- 
jornatur. 


Dean and Chapter of Norwich Plaintiſſs, verſus 
Dr. John Collins Defengant. 


4 d. iſſuing yearly out of the Uicarage of Sr. Stevens 
in Norwich, of which the Plaintiffs are Patrons, and the 
Defendant confirmed therein by the Act of Miniſters, though 
there was no Uicarage-houſe, no Glebe, no2 Tithes, no2 
other Profits, but only Eaſter-Dfferings, Burials and Chyift: 
nings, yet per Curiam the Vicar is liable, though he have 
only caſual. Pꝛoſits; and that a Penſion by pzeſcriptfon, 


as this is, may be ſued fo} here; as well as in the 
| Spiricual- 


(4) [ —_ a Bill in Equity fo2 a Penfion of 538. and 
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Spicitual-Court, oꝛ at the Common Law by a Writ of An- "Fi, 
. 

Charles Hamond qui ſequitur tam, &cCc. quam | 10 
Plaintiff verſus William Taylor Defendant. 1 
e 

12 Debt upon the Statute of 5 and 6 Edw. 6. cap. 4. (4) Mi N 
concerning Ingro ſſers, &c. fo2 engroſſing two thou⸗ 1 
ſand Quarters of Dats 3 after nil, debet pleaded, it ap⸗ 1 
peared in Evidence upon a Trial, that they were Forein ware 
Oats, and exempted by the 13 Eliz. cap. 23. as Forein 1 
Cictuals3 quod Cur. accord. and alſo that the Defendant 78 
was a licenced Badger, and by that too, exempted from 1 
the Penalty of the Statute. And it was held by Hale 1 
Chief Baron, That any thing in the ſame Statute, upon 1 
which the Suit is commenced, map be given in Evidence, | ft 
but if it be in another Statute, it muſt be pleaded : but KEIL 
that ſince the Statute of 21 Jac. 1. upon the General v 41% 
iſſue any thing may be given in Evidence, and ercuſe * 
of the Party, and thereupon the Plaintiff was non- 11 
ſuited. EN} 
The Attorny General Plaintiff verſus Sir Francis 11 
Hungate Defendant. Ut + 

J2 an Information in the Exchequer-Chamber foꝛ the 655 1 
Baronp 02 Manno of Sherborn in the County of , e 
York ; one Point was this, viz. king Henry VIII. grant⸗ 11 
ed the lald Pannoꝛ, with the Appurtenances, and theſe 7 
words follow, quæ omnia are of ſuch a yearly value as ES 1 


is expꝛeſſed in ſuch a particular, with a Non-obſtante of 
any miſ-recital of the true value, oz that they were of 
greater value; and indeed the value was not truly expꝛeſſed 
in the particular. 


Pet per Hale Chief Baron, the Gyant is good; he ſaid 9 
"the. reaſon why a miſtake in the Conſideration, 02 in : 
| the 
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the Kings Title, oꝛ the non-recital of an Eſtate 02 Leaſe 
in being, ſhall vitiate the Kings Patent, is becauſe by his 
Pꝛerogative he ought to be truly inkonned of the truth 
of his Cale; but it is otherwiſe in caſe of a Common 
Perſon, whole Gzant is to be taken moſt ſfrongly 
againſt himſelf; and that here the Non obſtante aids 
thoſe defens z and it is the pzoper Office of a Non ob- 
ſtante ſo to do; as appears 4 Rep. Bozouns Caſe. And 
without doubt ik there had been luch a Non obſtante 
in the Patent, in Arthur Legats Caſe, after the Clauſe 
quæ quidem omnia ſunt concelata Non obſtante that 
they are not concealed, all would have paſſed that 
was compailed in the Patent; to which all the Court 
agreed. 


. 


— 
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Sir William Waller Vane verſus Giles Travers 


e ſe Plains. of ror of the: ge and Butler e (1) 7 
of (Uines. within £ Klugpow England, ex⸗ rage 
bis Int in this Court, agalaft the De- Wines. 


Six hundred Fikey HW: : 
Wine into Briſtol ,; ng. other Out-Pores,. of 
— 1 1 was dann ed and — Ly 


8 Prizage, viz 


7 
* >. " 


luntatem 4 5 viz. de — ante — — rorer ma. 
lum, nec aliquo alio modo, fed inde perpetuò fint quieti. 

Upon Which woꝛds this Queſtion aroſe, brd 
ſhould be paid for Citizens Wines but of the City? 

Hardres $02 the Deſendant: Firit, bin Charter ur King 
Edward the Firſt, upon-mhtch this eras ů — 
Gzanted faz the Advancement and Encouragement df; Trave 
aud ee er ee eee — — 
nouriſhment to the Body Politick of this 5 ary 
rl, fo te vet to recelve.s favourable and benign Conſtru 


in Law. —— this ground it was. th 
| 4 vs ae that tip might bakep — 
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13 Elix. 


cap. 10. 


Paſch. 9. 
Fac. I. 


Rot. 163. 


from Pontage, Murage, and other like Tolls thꝛoughout the 
Kingdom , bas been held to be a good Gzant: Although the 
Gzantees were no Cozpozation capable regularly of ſuch a 
P2ivtlevge ; and although ſuch wozds do not by a general 
Tntendment of Law make them a Cozpozation: As a Gzant 
Probis hominibus de Iſlington, without reſerving a Rent, does 
not make them a-Cozpozation. Vide Dyer x Mariz , fol. 100. a. 
7 Ed. 4. 14. Pet in regard that the ſaid Gzant was made fo2 
rhe Encouragement of Merchants, and the Advancement af 
Trade, it has been expounded Secundum Legem Mercatoriam ; 
which ts Jus Gentium, and not accozding*to the uſual and com- 
mon courſe of expounding Charters by the Rules of the Tom- 
mon Law, Vide Co.Magn. Chart. & 4 Inſt.” | 
And in Co. 11. Rep. 69, 70. Magdalen Colledge Caſe , it is 
Adjudged , that the King 1s within the Statute of x3 Eliz. 
whereby Colledges , Deans and Chapters, Hoſpitals , Parſons, 
Vicars, &c. ate pꝛohibited to make any Leaſes, Gifts, Grants, Ec. 
to any perſon or perſons, Bodies Politick or Corporate, other than 
for One and twenty Years, or three Lives; the rcaſon' of which 
Keſolution is expzeſs'd to be,becauſeLaws made fo2 the advance⸗ 
ment of Religion and Learning, and the relief of the Pooz, 
ought to have an ample Conſtruction, and ſhall be extended as 
far as thewoꝛds will reach: And the King being included within 
the Generality of: the wozds, ſhall not be erempted by Con- 
ſtruction ; becauſe Summa ratio eſt, quz pro Religione facit. But 
now, by Merchandize and Trade Religion is maintained, Lt- 
terature advanced, and the Poo? 'cheriffo ; all whtch would 
(uffer a viſible-decap, if Trade were obſtructed : Eſpecially in 
this Kingdom, which being an Tfland, is in a great meaſure 
maintain d, and the Crown it ſelf ſuppozted by Trade,; as one 
of its main Pillars. And therefoze J conceive that a Charter 
granted as in Our caſe, fo2 the Advancement of Trade, ought 
to have a liberal and beneficial Expoſition in ozder thereunto. 
Jn the Ninth year of King James the Firſt, in Com. Banc. it 
was held in one Hanger's Caſe, by the Opinions of four Juſtices 
and thzee Barons againſt thꝛee other Juſtices, That the Wines 
of Hanger a Citizen of London, which arrived in the Poꝛt of 
London in two Ships, but whereof the Bulks were not bꝛoke in 
his-life time; and in two other Ships,which did not arrive till 
after his,death ſhould be diſcharged of Prizage. And yet at the 
time when the Prizage became due, Hanger was no Citizen, but 
a dead Coꝛps; and conſequently accozding to the Letter of the 
Charter, and by common Jutendment thereupon, thoſe Wines 
ought-to have paid the Duty; -fo2 that in truth they were the 
Goods of his Executozs. in point of Pꝛoperty and * 
11 G & nd 
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And if in that caſe a ſozt of ſtrained Conſtruction was made 
to extend and enlarge the Exemption, beyond the Literal ſenſe 
of the Mods; J hope that in this caſe a plain, natural and 
genuine Expoſition at leaſt, ſhall be admitted to exempt a 
_— being re & nomine ſuch, from the Prizage of thefe 
(Uines. 

Mp ſecond Realon is taken from the Circumſtances of the 
Perſons, to whom this Grant was made. Jt was made to the 
City of London, the Metropolitan City, the Heart and Epi⸗ 
tome of the whole Kingoom, the King's Chamber, the Mer⸗ 
chants whereof fill his Coffers by their Cuſtoms, and ſupply the 
Subjects with Mecellaries, and increaſe the Honour of the Na- 
tion by their Commerce and Traffick abzoad , and ſtrengthen 
it by their Shipping at home: And therefoze great reaſon there 
is, that the ſeveral Charters granted in favour of the City, and 
whereby Jmmunities are granted to them, ſhould receive a 
large and benign Conſtruction. | | 

Upon this ground it is that ſo many , ſo large and ample 
Gzants have been from time to time made to the City, by the 
ſeveral Kings ot England ſucceſſively : And it is upon the lame 
Keaſon, as appears by Co.8 Rep. The Caſe of the City of Lon- 
don, that many Cuſtoms againſt common Night, and the Rule 
of the Common Law, and which alter the Courle of Juſtice, 
are allowable there, though no where elſe: As fo2 Example, A 
Cuſtom to Arreſt a man fo2 Debt befoze it become due: A 
Cuſtom fo2 a Beadle to ſearch a man's Houle foz Suſpicious 
perſons, and to arreſt and impꝛiſon them: A Cuſtom where- 
by an Executoz map pay a Debt upon a ſimple Contract 
befoze a Debt due upon Bond; and others of like nature: 
Which cannot be ſaid to rece:ve their Ualidity from As of 
Parliament; fo} ſince they would be vold in themſelves, if p2e- 
tended to in other places, a General Confirmation by Ax of 
Parltament, of. the Cuſtoms of the City, would not make them 
good there. But the great reſpect which the Law has to the 
City of London, fo2 the Cauſes afozeſaid, is the reaſon why 
ſach Cuſtoms and Pzivilevges are allow'd to obtain in, and 
babe been granted to the ſatd City, as no other within 
the Kingdom does, 02 by Law can enjoy without a ſpectal 

of Parliament. Upon the ſame Reaſon it is, that by the 
Statute of a Charta, the Liberties of the City of London 
are ſaved by Name, though no other Town oz City in parti⸗ 
cular be named, Magn. Chart. cap. 9. viz. by reaſon of its Emi⸗ 
neticy, and ot the great regard that London · is of -befoge other 
places, as being the ſuppoꝛt of the Crade ot the Nation, and 

the great Mart and Staple of all Ar pa 
aa 2 Mp 
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My third Keaſon is; Becauſe if the Diſcharge granted by 
this Charter did not extend to Citizens Wines 1tmPpo2ted elſe⸗ 
where than at London, it would be a means to leſſen the Trade 
of the City, which is the ſuppozt of the Citizens. Foz the 
City of London being as it were the Magazine of all Fozeign 
Trade, cannot be ſuppo2ted and maintained in its Gꝛandeur by 
impozting Goods into the Thames only; but the Citizens of 
London impoꝛt into all parts of the Kingoom , to ſupply all 
places with their Merchandize: And if they do not enjoy this 
Exemption elſewhere, as well as in their own Pozt, it would 
tend to the leſſening of their Trade, and thwart the dell gn of 
Gꝛanting them this P2iviledge, Foz the Meaith of the City 
ariſes by the freedom of Trade, and Encouragement given to 
the Citizens by their Liberttes and Franchiſes , and by a fair 
and candid Jnterpzetation and Conſtruction of them. 

My fourth Reaſon is; Becauſe this Grant enures by way of 
Diſcharge and Exemption from a Burthen, to which the Citizens 
had befoze been liable: And ſuch Gzants have always been 
Expounded moze benefigally than others, upon. this. ground, 
that Favores ampliandi ſunr, | And upon this Gzound the caſe is 
put x9 Hen. 6. 62. The Rector of Edington's Caſe, And 38 Hen.s, 
10, b. per Danyers, Jf the Bing grant to a 1 5 be and 


his Succeſſazs ſhall be quit of the payment at Tenths., when 
granted by Parltanient ; this ig a good Gzant, being by way 
of Diſcharge. But if the Bing ſhould male 3 Sant of 
Tenths to be granted to him by Parlianient, dhe Gant would 
be valid, 22 Ed:4. Grants 29. The ſame appears by Charters of 
Pardon, which are always expounded ertcnſively foꝛ the party. 
So General Pardons by Act of Parliament; as the Stat. of 
43 Eliz. cap. 19. Of Pardon, cited 6 Rep. in Edward Phitton's 
Caſe: The Ac Excepts the Pzoceſs of Cap Utlagar ad ſatiſ- 
facicadum , till ſuch time as the party Outlawed make ſatit⸗ 
faction ; pet it is held and adjudged , that ik he ble befo2e 
ſatifaction made, his Exccutozs may make ſatisfaction, and 
ſhall thereupon be admitted to the benefit of the Pardon. 
Do Co. 7 Rep. 18, b. Sir Tho. Cecil's Caſe, Jt is held upon 
the Statute of 33 Hen. 8. cap. 39. fo2 alledging, pleading, and 
declaring Matter in Law, Reaſon or good Conſcience in diſcharge 
of the King's Debt, that the faid Statute does not extend to 
the Cafes only that are expzeſſy there 77775 fo2, but to all 
other Caſes by Conſtruction, {heretoze ſince Acts and Char⸗ 
ters of Gzace and Bounty ha ve almays received an Ertenſive 
Intexpetation, at leaſt (a far tozth as the wozds will bear, J 
hope that in this caſe the 7 * „ upon whtch. the Queſtion 
ariſes, being g Charter of-Ozace, will receive a like > 
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tation koz the honour of the Bing and benefit of the Sub⸗ 
ject. | 
Np fifth Reaſon is grounded upon this Nule, which holds 
in all Caſes of Gꝛants from the Crown; viz.That the King's 
Gzants ſhall be conſtrued largely and liberally with reſpect to 
all ſuch things as ate in particular granted by Name', though 
not with reſpect to all ſuch things as may ſeem to be compꝛized 
within General wozds. Co. 1 Rep. Alronwood's Caſe ; Tf the 
King grant Bona & Catalla felonum , Obligations and things 
in Action will paſs; As Walter Chief Baron ſatd in Clayton's 
Cale, 4 Car. i. in Scaccar. Upon the Stat. of 2 x Jac. I. Of Pardon, 
that it had been Adzudged in Mich. 39 & 40 Eliz. in B. R. Inter 
Eſſington & Barker, Paſch. 12 Car, B. C. in an Adion upon the 
Stat. de 2 Ed. 6. fo payment of Tithes, it was held clearly, that 
if the King male a Grant of: Tiches, All ſozts of Tithes paſs 
thereby: But the Doubt in that cafe was occaſioned by a Vide- 
licet in the Gyzant,viz.of ſuch and ſuch things; and the Queſtion 
was;'TUhether Tithes of other things, that were not named, 
would paſs; but if the Videlicet had been out of the Caſe, there 
would have been no ſcruple, but that all ſozts of Tithes had 
paſſed, So it the King Gzants Conuſance of Pleas in Debt, 
the Gꝛant extends to Debts upon Kecozd, as well as to other 
Debts: Long's Caſe, Hill.22 Car.x.B.R. 11 Hen. 6. 50. Gant of 
Goods fozteited pro felonia vel alio delicto, per quod forisfacere 
poteſt catalla, extends to Outlawzy in Debt o2 Treſpaſs. 
Hob. p. 302, 303. Holland verſ. Shelly: Gzant of the goods of 
Outlaws extends to all manner of Outlawzies. So in this 
Caſe, the Citizens ſhall have all favour of being diſcharged of 
Prizage, which they may have without offering Utolence and 
Injury to the Moꝛds of the Charter: But fo2 the Citizens of 
London, to be Diſcharged of Prizage fo: Wines impozted elſe⸗ 
where than at London, is ag much within the Letter of their 
Charter, as to be diſcharged thereot fo: Wines impozted into 
the Poꝛt of London. Fw 5 
My ſixth Reaſon is, That the place ot Impoꝛtation is not limit. 
ed by the Charter, noz, as J conceive, ought it to be limited and 
reſtrained hy Conſtruction: Ubi Charta non diſtinguit, nec nos 
diſtinguere debemus. And it is a general Rule, that Clauſula 
Generalis generaliter eſt Interpretanda. And another Maxim 
we have, that Propoſitio indefinita æquipollet Univerſali: 
2 R.3.4. 21 Ed. 4. 44. I the King Gꝛants ta an Abbot, that he 
Hall be diſcharged of the payment of Teuths granted per 
totum Clerum Angliz-, thele General wozds ſhall diſcharge 
fuch an Abbot from the payment of Tenths granted by tbe 
Clergy of the Pꝛovince of Canterbury, though not — 
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the Totus Clerus Angliæ; and though the Abbot himſelf be one 
of the Gꝛant oꝛs: Becauſe ſuch Grants of Exemption and Pri 
viledge have always had a large and beneficial Couſtruction, 

It has been ſtrongly objected by the other ſide, that in this 
very Charter, the Clauſes that go befoze and follow after this 
Clauſe of Diſcharge of Prizage, and which concern the Citizens 
being exempted from Purveyances, &c. have theſe woꝛds in them; 
viz. tam extra quam infra Civitatem: Which woꝛds being nor 
inſerted into this Clauſe concerning Prizage, they inter the 
Intention of the Gzant to have been, That they ſhould be diſ⸗ 
charged of Prizage only fo Wines tmpo2ted infra, and not extra 
Civitatem. | | 

To this J Anſwer, Firſt, That many Clauſes are inſerted 
into Patents, rather fo2 explanation than to enlarge the Gꝛant; 
and ſometimes Clauſes that are not at all neceſſary: And the 
like we ſee in Acts of Parliament. vid.1ſt Rep.24.b. Porter's 
Caſe, and in 4 Co. fo. 72. b. Burrough's Caſe ; if the Bing make 
a Leaſe rendering Rent at the Ueceit of the Exchequer, oz in- 
to the Hands ot his Baliff; theſe wozds are redundant, and 
the Law would imply them, though they were not expzeſt: And 
therefoze if the Bing ſhould Gant tbe Keverſion of ſuch a 
Leaſe over, the Gzante muſt demand the Rent upon the Land. 

Secondly , The Clauſe in this Charter that concerns diſ- 
charge of Prizage, impozts a Gzant of a quite other thing, 
and of a different nature, and that has no dependance upon 
the Clauſes pꝛecedent oz ſubſequent : But is a Clauſe that 
ſtands by it ſelf, and is not affected by any Wozvs, that may 
be inſerted into any of them. And this may appear by the 
Caſe afo2e-citev, of Holland and Shelley, Hob. 302, 303. Where 
the King Gꝛants the Goods, quorumcunque Utlagatorum & 
Utlagand. But the Clauſe pzeceving mentions, omnia & 
omnimoda bona & catalla quorumcunque felonum , and the 
Clauſe ſubſequent is, omnium & ſingulorum pro felonia in 
Exigend' qualitercunque poſit & ponend. And the Queſtion 
was, Whether the Goods and Chattels of a Perſon Out- 
law'd for Debt or Treſpaſs paſſed by this Gzant 2 And it was 
reſolved, that they did, though that Clauſe of quorumcun- 
que Utlagator & Utlagand' was plac:d. betwixt two Clauſes, 
which concerned Felons: And the Reaſon given fs, becauſe 
the middle Clauſe of Outlawry ſtands perfect of it ſelf, and 
without dependance upon the other, though it be amongſt them 
And by the ſame Keaſon, this Clauſe concerning Prizage, ought 
not to loſe any thing of it's fozce and effec, by its being pla- 
ced as it is; TUhich IJ conceive to be a full anſwer to that 
Objection. 
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Dy Seventh Reaſon is this; viz. becaule tye Priviledge 18 
annert to the Goods, and not to the Perſon : As on the other ſie 
has been agreed, and is evident by Hanger's Caſe afoze-cited : 
And conſequently wherever the Goods of a Citizen are impozt- 
ed, there the Exemption takes place: And this apzears by the 
Moꝛding of the Grant: It is not ſaid that every Citizen ſhall 
be diſcharged, &c. but de Vinis Civium nulla priſa fiat, &c. [0 
that the fo2ce and ſtrength of the Clauſe reſts upon the CUlo2d 
Vinis, and the (102d Citizen is but the Genitive Caſe to it, 
and a Qlozd that app2opztates the Wines to the Perſons, whoſe 
Wines were intended to be ſo exempted. As in the Caſe, 10 Hen. 
7. 8. a. If a Man Gant Cuſtodiam prati & arborum vento 
proſtratarum, there if the Gzantee take any TUindfals, he (hail 
account fo2 them: But if the Noꝛds had run thus, viz. Cuſto- 
diam prati & arbores vento proſtratas, he ſhould not have ac- 
counted fo them. Fo2 in the firſt Caſe, the effect of the Gzanr, 
as to the Trees, depends upon the :rſt Mozd , Cuſtodiam ; 
but in the other Caſe, the (Moꝛd Arbores, being put in the 
Accuſative Caſe, makes it a ſeparate and diſtinct Gꝛant. So 
in our Caſe, the effectual T02d, which governs the Period, 
and with which the Priviledge runs, is the Moꝛd Wines: And 
therefoze, where the Wines deſcribed in the Grant are found, viz. 
the Wines of Citizens, there the Exemption takes place, be it 
where it will. 

Eighthly, The place where Prizage ſhall become due, is but 
Circumſtantial and Accidental, and therefoze ſhall follow and 
attend the ſubſfance; as in the Caſe 9 en. 6. 
CUhere a Man Gzants Common ubicunque averia ſua ierint; 
there the Gꝛantte may put in his Beaſts, when and where he 
will; becauſe the Gzant of Common is the Subſtance, and the 
Time and Place is not. So here the Exemption from the duty 
of Priſage is the Subſtance, and the Place but-Circumſtantiab 
and Accidental. | 

But it has been objected, that this Priviledge has never bien 
enjoped , but in the Port of London, and that thereſoze the 
Gy ought to be ſo conſtrued, as not to extend to other 

orts. 1 

J Anſwer, Firſt, That indeed Cuſtom and Uſage, will in 
ſome caſes extend an Ancient Grant, beyond what the TUo2ds 
in themſelves would otherwiſe tmpozt; as in the Caſe afoze- 
mentioned, of the Fozeſt of Savernacle; in which Caſe; the 
Gꝛant was extended by the better Opinion, to carry Tithes 
not compzized in the Videlicet. And ſo in the 9 Rep. in the 
Caſe of the Abbot of Strata Mercella. Sa 
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But Non uſer, will never deſtroy the validity of a Gzant of 

things, which do not lye in Fozfeiture fo Nom uſer, Which is our 
Caſe. 
Secondly, J ſap, if other Citizens, oꝛ the Defendant him⸗ 
ſelf, has at any time oz times waived this Priviledge, that 
ought not to turn to their oz his pꝛejudice, whenever they oz 
he ſhall think fit to claim it. Foz if anp Man have a legal 
Diſcharge of Toll, Pontage, Murage, &c. and ſhall notwith- 
ſtandiug ſubmit to pay thoſe Duties, he map foz all that infig 
upon his Priviledge, when ever he pleaſes. | 

Thirdly, Perhaps ſome Perſons have choſe rather to pay a 
ſmall ſum, than to contend the matter; hut that is no argy- 
ment, that therefoze when greater ſums are demanded, they 
ought then to ſubmit in like manner. 

But beſides all this, e have it in-p2oof, as far as a Ne- 
gative is capable of being paved, that Prizage has nat been 
pald fo2 Citizens Goods, though Jmpozted elſewhere, than at 
the Port of London. | 

The adverſe Party rely moſt upon the Caſe of the Cinque. 
Ports, who have the like Priviledge fo2 their Goods, yotwith- 
ſtanding which (fay they) it was adjudged in Trinity Term, 

7 Jac. x. in Scaccario, That that Priviledge did nat extend bes 
yond the Cinque-Ports, but! was .Circumſcribed within their 
own Limits. A 3; 2 

To which J Anſwer, Firſt, That if their Priviledge be Cir: 
cumſcribed within their own Limits, viz. thoſe of their own 
Ports, pet they have a larger boundary than the Citizens of 
London, whom the Wlamtiſts Touticel would reſtrain as to 
this Priviledgo; to Wines Jinpoxted into the Port of London 
only , where their Bulks are fo2 the moſt part ehen up: 
And therefoze the Inhabitauts of the Cinque Ports, have the 
moe Beaſon to be Satisfied. | 

But Secondiy, That Priviledge of the Cinque Ports, ſands 
wholly upon another Founvarton, than this of the City of 
London: Foz the Priviledges of the Cinque Ports were firſt 
Ozanted to them, as appears by their Ancient Charters, which 
J have ſeen, by reaſon of their perſonal attendance to oppoſe 
Fozeign Fnvaſions, and in cauſidet ation of the Charge that 
they were at therein, and the Yazard, that they were to tun 
thereby. And to encourage them ta be the moze diligent in 
attending upon this Service, were theit Priviledges ,Gzaut- 
ed to them: And that is the Reaſon, why their Priviltedges 
do not extend bepond the Limits ot the Cinque · Ports, from 
which they ought not to retede. But the Priwilhedges and Im · 
munities Gzanted to the City of London, are upon — 42 

zound, 


—— 
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Gzound, viz. becauſe 16-45 the Metropolitam City, Cor Regni 2 
& Camera Regis, the Life, fource and fountain of all Mer⸗ 4 
chandile and Trade, which furniſheth and ſupplieth the whole # 
Ringdow with Commodities: Andtberefoze'thew-Puiviledg- 1 
es with to Trade, ougbt in Reaſon to be as extenſive 5 
as their Tvade it ſeif. CMhich Nealon does not bold in that 4 
Caſe, of the Cinque Ports: Jud thereſoye the Argument Dan 7 
— em, is n coneluſive. by 
it conclude with the Statute of: I Hen.&;cap. 5. Tihere- | 
by _ ts Gnacted That na Citizen of London, W other the 
Kings alloy Inbabitiug in any other:ptice:Exenyt ftr um 
q oing any athen Beus: Gao us th theit aun 
in any — Pain of: Fozleiting; double the value 37 n these 
— przage: phat baue bir words ( 178 


k a nahe Judgment 
of that Parliament; that the City afikoandon Dad ſuch a Privi- any place ) 
ledge, a3 J contend ſo. 1 hope the Court wilbhe af the ſame are nor in 
Opinion, and give Judgment to2 the Detendant. the Statute. 
* A lets vors alter; 'the Barons deuweten their Opinions. 

atim. 5 XI. 

Baron Turner, Juogment ought to be given fox: the Plaintif, 
fo? J take-it' that the::Cirizens of London, fte not diſchargen 

of Prizage in the Out- Hotrs: General: wows in the Ming's 

Patents, ſhall —— 0 bees 
mit of? manp Neſtricktons | 
and ſo do the Gꝛants oc Subjecs: in 
man Gant to another omnos Arbutes any 
not pas rheveby Secondly, It the —— ;of this Grant ſhoulp 
be extended. to All Porta, It would be a great pacjunice'to 575 
Merchants. Thirdly, Priaage mas au ancient 
the Crown, und thereldze, hall not pals from the King withe 


but expreſs Words. Fomurtlily, Beraule the: Clauſeg in 2 | 
tent. which ite den ptoreven and and EIT the Clauſe in k 
queſtfon, and which tontain to the Ci i 


tens of London ln other matters, — . . . 
— —＋ xp quàm mfr civitatem ptædictam. Fiſthly, ; 
of the Cinqus Ports; 'whith has been.eited aun f 

1 FTE e Me m to be a 8 
101 id 0 5 

Ars, Ather lor the Plat too; br, Becauly 1 


4 1 8 of Prerogative;! can pala cn the King. + 
without exp nate wore, Tie a4z. in Sanhope's I 
Mie" 284 e Tina „ Williams -apd;;Adamioa, x 
c 1 . wozdmg-of this Claus, nath the 1 

15 the e and after, it appears nat ta habe Fl 


been the King's Intention, het ++ ſhould — per tam Aogit : 
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am. Thirdly, To put ſuch a conſtruction, would tend both to 
the King's diſhonour, and to his loſs ; To his diſhonour, by 
Keaſon, that ſo great a number of his other Subjeas would 
receive a prejudice thereby. And to his loſs, in reſpec of bis 
own Revenue, which would be diminiſhed. Fourthly,- Becauſe 
ſuch Patents habe bten uſed to be conſtrued ſtrictly, as appears 
by Sacheverill's Caſe. And he that enjoys this Pꝛiviledge muf 
be Civis & liber homo, frie of the City, and an Inhabitant 
within the City, and a Pater ſamilias too: If he want any of 
thoſe qualifications, he is not intituled to this Priviledge ; as 
mas reſolved iu Hanger's Caſe, Moor, Caſe 1120. Oo that this 
Grant has bien erpounded ſtrictly. vid, 8 Rep. Jehu Webb's 
Caſe, upon Gzants of the like nature. vid. Sir John Davy's 
Reports 7.8, &c. le Caſe de Cuſtoms payable pur Merchandiles. 
Hale Chief Baron Argued on the ſame ſive. Firſt, Pe ſaiv 
this Priviledge ought not to be extended to the Out - Ports, be» 
cauſe in the King's Gzants, Inde finite wozds do not impoꝛt 
an abſolute Univerſality, as appears by a Caſe cited in Sir 
John Davy's Reports, p. 17. a. viz. The King had Gꝛanted to a 
Venetian Merchant, that he ſhould be quit, de omnibus Cuſtum- 
is, ſubſidiis & Impoſitionibus , & omnibus aliis denariorum 
ſummis debitis & ſolubilibus pro quibuſcunque Merchagdizis, 
importand', &c. and that he ſhouid be as Free as the Ci- 
tizens of London. By colour of. which Charter, he claimed 
to be kree of Prizage, becauſe by a Special Charter, the Citi- 
zens of London were diſcbharged thereof. And pet it was ads 
judged, that this Gꝛant did not diſcharge him of Prizage, be⸗ 
cauſe Prizage is not ſpecially expꝛeſt in the Gꝛant. Vid. etiam 
2 R. 3:4. And tn our Caſe, the Grant map well be ſatisfied, 
without ſuch. a General Expoſition, as this. Secondly, Ye 
argued from the nature of the thing Gzanted, which was an 
Inheritance in the King, and an antfent Revenue of the 
Crown: And there is a great diverſity betwixt Gzants made 
by the King of things which were not veſted in himſelf befoze, 
but are as it were created by the Gzants made thereof, as 
Exrtmption from Toll; and Gzants of things, which pꝛece⸗ 
dent to the Gꝛants, were actually parcelof the Bingg Revenue: 
In which laſt Caſe, ſpecial wozds are required ; as appears 
by the Cafe in Sir John Davy now citev. And it appears 
by the Red-book tn the Exchequer, that Gzants of Exemption 
from Prizage, made to the Merchants of Aquitain, and of 
other fozein places, run in theſe wozds, per totum Regnum ; 
and tberefoze we may reaſonably conclude, - that this Patent, 
would have bien concefved in the fame wozds, if the Kings 
intention had been ſuch, | | 
Thirdly, 
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Thirdly, He argued from the nature of the place, to which 
this Grant was made; viz. the City of London, which has a 
Port gf its oon of a large extent, and therefoze there is na 
neceſſity of conftruing the Patent, (o as to diſcharge them 
elſewhere. Tf ſuch a G2zant were made to the Town of Sa- 
., lisbury, where there is no Pozt, it were reaſonable to allow 
the diſcharge to run per totam Angliam, becauſe the Gꝛant 
could not admit of any other Conſtruction, Fourchly, He 
conſidered the manner ol the Gzant it ſelf; Jn a Gzant made 
to them by Bing Hen. 3. Prizage is excepted, but in x of Edw. 3. 
it is remitted to them. And here Firſt, the conſideration of the 
Patent is Local, pro melioratione Civium. Secondly , The 
Clauſes befoze and after have Special words, tam extri quam 
infrx Civitatem. And fo; Authozities, it has bien Adjudged in 


the Caſe of the Cinque-Ports, upon a like Gzant with this befoze = 


us, that they ſhall not be diſcharged out ok the Ports. But if a 
Ship bound fo2 the Poꝛt of London, ſhould by ſtreſs of Wea: 
ther, oꝛ otherwiſe be koꝛced into any other Port, in ſuch a caſe 
as that, the Citizens are to enjoy their Priviledge, as well as if 
the Ship had arrived in the Port of London: And ſo it was 
held 25 Edw. z. 

— accozdingly it was Decreed for the Plaintiff the ſame 

erm, 


Richard Proctor Eſq; verſus Francis Philips Eſq; 


Nan Action upon the Caſe, foz diſturbing the Plaintiff, to 

take the Fees and other P2ofits of one of the Judges Places 
in the Sheriffs Court in Guild-Hall,London(the Action being laid 
in London) After Not yuilty pleaded by the Defendant, and 
Iſſue thereupon, The Plaintiff ſurmiſed to the Court, That 
the Place was granted to him accozding to the Uſage of the 
City by the Mayor and Aldermen, by which Title be was in: 
And that the Mayor , Aldermen and Commonalty of the City 
in Common Council Aſſembled, pzetend a Title to the placing 
of Judges there: So that it is like to come in queſtion betwirt 
theſe diſtin parties of the Cozpozation, whether has the better 
Bight to place Judges: And hereupon he pzay'o a Ven. fae' ts 
a forein County, all the Commonalty of the City of London 
being concerned in the ſucceſs of the Trial. fab: 

But per Hale Chief Baron & totam Curiam, the Surmiſe is 
not ſufficient to award a Venire facias to a forein County: 


Firſt, Becauſe it does not appear that the Title will come in 
BD bb queſtion 


(2) 
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queſtion upon this Iſſue : Foz the Defendant may perhaps inliff 
upon ſome other Title, -02 that he has not taken the Pzofits. 
And in all the Caſes that have been cited, as in Hob. Rep. 85. 
Day and Savage's Caſe; and in Smith and Hancocke's Caſe in 
B. R. and in the Caſe of one Bowbridge, it appear'd by the Iſſue 
that all the County was concern'o; otherwiſe no forein Venue 
ought to be awarded. And in the Caſe between Day and Savage 
the Queſtion was, whether the Jfſue ſhould be tried by Certi- 
ficate, 02 by a Jury; and not whether a Ven. fac ſhould iſſue 
into a forein County. And in the Caſe of Smith and Hancocke, 
the Defendant in Treſpaſs Juſtiſied by virtue of the Cuſtom 
of the City of London; ſo that the Cities being concerned 
in the Cauſe appeared by the Iſſue, and not by Surmiſe. 
Secondly, Jt does not appear by thts Surmiſe that there is 
not a ſufficient number of Frieholders in the City to try this 
Iſſue, who are not Fri of the City, noz within the diſtreſs of 
the City, which ought to appear; fo2 elſe there ſhall not go a 
Venire into a forein County. And in the caſe in Dyer 279. b. 
concerning the Cuſtom of the City of York, that Mares fozetn 
bought and fozeign ſold within the Liberties of the City ſhould 
be fozfeited and ſeiſible by the Mayo2, Utſcounts and Citt- 
zens, the Venice facias was awarded to the Sheriff of York- 
ſhire, upon a Suggeſtion, that there was not a ſufficient num⸗ 
ber of Freeholders within the Citp, not free of the City, 
to try the Iſſue; as appears by Bendloe's Rep. Caſe 39. 
Thirdly, Jt is not here ſurmiſed that the Title will come in 
queſtion, but that it map come in queſtion; which is 
but a May be. Fourthly, As it appears by the Suggeſtion, 
the Conteſt is hctwirt the Cozpozation of the City it (cif; 
and the Queſtton is, TUhether the Mayor and Aldermen , 
02 the Mayor, Aldermen and Commonalty , Aſſembled in 
Common Council, have the Bight to place Judges there: 
So that the Cuſfom of the City does not come directly in 
queſtion betwirt them and a Stranger, but amongſt themſetves. 
Fiſthly, It this Suggeſtion were admitted to be good, pet in 
caſe the other ſide ſhould deny the fact of it to be true, how 
ſhould it be tried? To whom ſhould a Venue be awarded to 
try it? Jn all cafes of forein Venires, thep are awarded either 
by Admittance 02 Conſent of the Parties, 02 upon a Nient dedire, 
02 a Demurrer overruled ; as appears Pl. Com.79.b. and Dyer 
300,367. So that upon the whole matter they agreed, that the 
Suggeſtion would not aid the Plaintiff, But the Court gave 
him leave to amend his Suggeſtion, in regard the Defendant 
had neither pleaded no demurred to it. 


Hobart 
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Hobart verſus Barrow. 


Prohibition was moved foz to the Delegates , upon a 
Surmiſe that the Will in queſtion concerned Lands: 
pan Which the caſe appeared to be thus; Viz. There was a 
Will p29ved in Common Fozm, and afterwacvs the Plaintiff 
ſuggeſting that the Teſtatoz had made another Will, and a 
Conteſt atiſing upon it, the Second Will was ſentenced to be 
his Will. From which Sentence there was an Appeal to the 
Delegates: And à Prohibition was now mw them Cauſa 
qua ſupra z viz. becauſe the Teſtatoz had diſpoſed of Lands by 
his Will; which is a good ground fo2 a Prohibition prima facie 
6 Rep. Mountague's Cale, Brett & Netter's Caſe, Cro.Car.p. ' & 
Dennie's Caſe,ib.p. wh:ch was in cafe of an Appeal, as our caſe is. 
Hale Chief Baron. The courſe was at firft to grant a Prohi- 
bition upon all ſuch Suggeſtions , and if upon the Trial it 
appeared that nothing was diſpoſed of in the Will, but Land, 
then the Prohibition was perpetual: But if there were a perſo- 
nal Eſtate, and an Executor in the caſe, then a Conſultation was 
awarded quoad,&c. Afterwards upon ſuggeſtion that the Mill 
concern'd Lands and Goods, a Prohibition was ufed to be grant! 
only quead the Land. But of Later time, upon a SUL Bicnr 
that the Will diſpos'd of Lands, if the perſonal Eſtate were 
concerned likewiſe, they have uſed to deny a Prohibition, becauſe 
the party is at no pzejudice by it with reſpex to the Land; 
the Probate in the Spiritual Court being no Evidence againſt 
him at Law foz the Land, And the Executor would be at a 
pꝛejudice, it a Prohibition ſhould iſſue ; becauſe then the Executor 
would be hindzed from pzoving the Will, befoze which he cannot 
ſue fo2 a Debt due to the Teffatoz, which may be a means ta 
diminiſh the Eſtate : Sed Adjornatur. 

Being moved on another Day in the fame Term , many 
Preſidents were cited foz the Gzanting of Prohibitions quoad 
the Land. But per Hale Chief Baron; There ought not to be 
a Prohibition upon this Suggeſtion : Becauſe in this Cauſe tbe 
Suit befoze the Delegates is om to put the party into a con⸗ 
dition of doing the ſame thing, which the Plaintiff Himſelf has 
done already, viz. to pꝛove his Will: And it is grounded upon 
an Act done by the Plaintiff himſelf ; and if it were not p2oſe- 
cuted, the Defenvant would have no means of pꝛoving his 
Will, being ty'd up with a Prohibition; which is unreaſonable. 
But becaufe the Plaintiff had bꝛought his Action here to try 


his Title to the Land, and the Ualtdity of the Defendant's Wl, 
an 
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and offered to pꝛocted in it with effect, the Court o2dered a 
Prohibition, quoad the Land, unleſs the parties would conſent 
to be concluded by the Probate. And the like was done in 
another caſe in this Court,betwirt Minſhaw and Spicer. 


Samuel Friend verſus John Drury & al in Ejectment. 


T? an Ejectment of Lands in Sutton-Marſh in Lincolnſhire, 
upon a Title controverted betwirt the Lord Dacres and the 
Duke of Richmond. Jt was held by Hale Chief Baron & tot' 
Curiam, That if a Letter of Attorney be made to enter into. all 
02 any part of Lands in the name of the whole, and to make 
Livery, that the Attorney may enter into any part, though in 
the poſſeſſion of ſeveral Tenants, end make Livery ſeverallp 
- the ſeveral Tenements apart, that he enters to the poſſeſſion 
of, | 


Gill verſus the Attorney General & al. 


1 Pon a Bill in Equity the caſe was, that divers Commiſſio- 
ners of Exciſe in the Late times fo2 Yorkſhire, were bound 

each fo2 himſelf, with Sureties to perfozm fo2 his part all the 
Articles and Rules of Exciſe, and to make true papment of all 
Mon that ſhould be received by himſelf, oꝛ by any other perſon 
or perſons for him, and by his means, © conſent or procurement. 


And it was held fn this caſe, by Hale Chief Baron, that by this 


Security each Commiſſioner was bound ' foz. himſelf only, 
and that thep were not bound one fo2 another: But ik the 
woꝛds had been (as ſome of the Bonds did run) that he ſhould 
anſwer fo2 all Montes received by himſelf, oꝛ by any other perſon 
by his means or aſſent, that by thele woꝛds Each would have 
been bound foz the Receits of the other Joynt⸗Commiſſioners. 
But it was held clearly, that if there are Joynt Accountants, 
Each is liable fo; the whole; to wit, in the King's Caſe, though 
not received by himſelf ; though the Law be otherwiſe in caſe 
of Common Perſons: As incaſeof Joynt Executors, none is 
chargeable foz moze than comes to his hands ſeverally. But 
yet in that caſe, if by Agreement amongſt themſelves, one be to 
receive and intermeddle with ſuch a part of the Eſtate, and 
another with ſuch a part, Each of them will be chargeable foz 
the Whole: Becauſe the Beceits of Each are purſuant to the 
Agreement made betwirt both. 


verſus 


* 4 4 
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„ verſus Browne & al. | 


N EjeAment fo2 an Eſtate of the Lozd Cobham's/in Kent, it 
was held upon Evidence per Curiam, by Advice of all the 
other Judges, whom one of the Barons was ſent to conſult; 
(quod nota) that if one (Uitneſs be Examined faz the Defei- 
dant, de bene eſſe, to pyeferve his Teſtimony,” upon a BtiU pꝛe⸗ 
ferred, and befoze Anſwer, and upon an O2der of Court fo2 
bis Examination, made upon hearing of Councel on both ſides ; 
and if after Anlwer the (Uitneſs dye befoze he be Examined 
again, the Anlwer coming in an the Eight and twentieth of 
November, and the TUitneſs's Death happening on the Kigh- 
teenth of December following, and he being fick-all-the mean 
time. ſo that he could not go to be Examined ; + that notwith- 
ſtanding all this, the Examination of ſuch a Mitneſs ſhould 
not be read in Evidence, becauſe it was taken befoze Iſſue 
joyned in the Cauſe, and he might have bien Examined alter: 
And the Delendants did not appear to be in contempt; 
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N an Action of Debt upon the Statute of 2 Ed. 6. foz Tiches 

of Eltham Park in Kent, the General Jſſue was pleaded ; 
and upon a trial at Bar, it was bein upon Evidence by Hale 
Chief Baron, and the Whole Court, that the King is not by 
virtue of his Prerogative diſcharged of Tithes fo the Ancient 


Demeſnes of the Crown; but that he is capable of a Diſcharge 


de non Decimando by Preſcription (becauſe he is Perſona mixta) 
Pri Ir 
Caſe: But it the Ring any of the Lands that o 
diſcharged ol Tithes 2, bis Patent&-ſhall pay Tithes , and 
not oniy ſo; but the iption is 


* 


the ſame Lands ſhould afterwards come into the King's hands 


again, by Eſcheat 02 otherwile, 


1 , 
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Sir George Carterett verſus Sir John Maſſam. 


O a Bill in Equity pꝛeferred by Sir George Carterert, 25 

Debtor to the Ring and Treafurer of the Nayy, the De⸗ 
ident Sir John Maſſam pleaded his Priviledge, as one of the 
Six Clerks in Chancery, - under the great Seal. pon which 
Caſe it was held by Hale, Chief Baron, and the whole Court, 
that a General Priviledge as Debtor, will not hold againſt a 
Special Priviledge in another Court, but againſt a General Pri- 
viledge it will. But a 7 as Accountant, will hold a- 
gaimſt a Special Privilege iti'another Court, as Officer of the 
Court 02 otherwiſe, though tt be not aliedged, that ſuch Ac. 
countant it entred-upon his Account; becanſe that is intend⸗ 
ed, if the tontrary be not nd ebery Accountant map 
be Attacht by the Court to make his Acconne; And in this 
Caſe, then held that che Pſajhtiff being Treaſuter to the Navy, 
was eo ipſd an Accountant But tir Piea was overrulen 
ſpecially n this Te. becatife: it 5 — bythe Bil, that 
Lands ſeiſed into the Kings Hands upon an Extent, were Al⸗ 
ligned to the Plaintiff, upon condition that the Allignment 
ſhould be void, upon the payment dPgEttain ſum of Ponp, 
by the King at a day then paſt; ſo that * King _ an equita⸗ 
ble intereſt in the State. ER r 
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Was contained in the Jnguiſitton. Any iſſue being taken there- 
upon and a Uerdict fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, that the Traverſe was naught, and that the ſeizin 
in Fee, and not che being comprized in the Inquiſition, Ought to 
bave beenTraverſed. But per Curiam,theTravers ts well taken, 


fo? 
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fo2 any part, of what the Defendant makes bis Title is Tra: 
verſable: As if in Treſpaſs the Defendant alledge a Seizin 
in Fee in J. S. anda demiſe to himſelf, the Plaintiff may Tra- 
vers either the Seizin in Fee, 02 the Demiſe; at his Election; fo 
here. Beſides in this Caſe, the ſei zin in Fee is not material, 
becauſe the Defendant juſtifies by command from the Sheriff, 
who hav Authozity by vertue of the Extenc;and Levari fac. though 
Sir Charles were never ſeized. Er Judic. intrat. pro Quer. 


Ayleway verſus Markam, the General Searcher. 


| Action upon the Caſe by Bill againſt the Defendant as 
A Searcher, fo2 the pzofits of the Office, Judgment being 

ready to be entrey un fo2 the Plaintiff- fo: want of a Plea ; it 
ſeemed to Hale Chief Baron and to the whole Court, that a Quit 
by Bill does not lie but againſt thoſe Officers, who are oblig⸗ 
ed to a'Perſonal attendance in Court, and not againſt others, 
ſuch as Searchers, Collectors, Sheriffs, 02 others, unleſs they be 
actually upon their Accounts; foz. the miſchief would elſe be 
great, if Searchers and others, whoſe pzeſence is neceſſary elſe 
where, upon their ſeveral Charges and Duties, ſhould be ſued 
here by Bill, and compelled to Anſwer, without being Sum- 
moned, 02 have Judgment againſt them by Default : But be⸗ 
cauſe the Clerks ſald, there were many Pzeſloents foz it in 
Court, the Barons appointed a day to be attended with Pꝛeſi⸗ 
dents, and Judgment ſtaped in the mean time. 


Manly & Al' verſus Lovell. 


He Plaintiffs bzing an Action of Trover and Converſion 

as Executors, againſt the Defendant foz an Obligation; 

and declare that it was loft in the Teſtatots time; hut lay the 
Converſion ſince his Death. Two of the Plaintiffs were ſevet d 
and Non Pro. entred as to them ; to the third, the Defendant 
Pleaded non Culp. and found againſt him, and 5001. damages 
given. And now moved in Arreſt of Judgment, upon this Se- 
verance : And held by Hale Chief Baron, and the whole Court, 


that Summons and Seyerance lies not in this Caſe ; becauſethe 


Converſion, which is the moſt material part of the Declaration. 

was in the Executors own time. So that upon the matter, the 

Action is grounded on their A | as Treſpaſs of _ 
e 8 
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cap. 13 


own Poſſeſſion : In which Caſe, Summons and Severance doeg 
not lie. Aud conſequently the Nonſuir of one, is the Nonſuit 
of all: And all the pꝛoctedings after are to no purpoſe. Pe 
Hale Chief Baron, there are two ſozts of Severances; One, 
when a Plaintiff will not appear, there he ſhall be Summoned 
and Severed: The other, when all appear, but ſome one oz moze 
will not Pꝛoſecute, there he oz they ſhall be Severed by Oper 
of Court- And Judgment in this cauſe was Arreſted. 


Sir John Hedworth an Infant, by Sir John Jackſon 
his Guardian Plaintiff, verſus Joſias Primate De- 
fendant. 


Pon Engliſh Bill the Caſe was thus; viz. a Man acknomled⸗ 
ged a Statute of x500 |. foz the payment of 800 l. with 
Intereſt, at the rate of 8 l. per Cent. which being Fozfeited, and 
Lands extended upon it, at a certain annual value, The Conu- 
ſoz afterwards, fo2 a good and valuable Conſideration, ſettles 
the ſame Lanvs in Tall: And then bozrows moze Monp of 
the lame Conuſtie, and Articles are dzawn betwirt them, where- 
by it is agreed, that this Statute and Extent, ſhall ſtand fo a 
ſecurity, fo2 the Monp bozrowed. Then the Couuſoz dies, and 
the Right of Entail deſcends upon the Plaintiff, and the pzin- 
cipal Mony ot 800 |. with Inteteſt is ſatisfied by perception of 
profits 02 otherwiſe: Jt was held by Chief Baron Hale & 
totam Curiam, that the Plaintiff could have no relitef againſt 
the Penalty of this Statute: Fo2 both the Statute, and the 
Settlment in Tail, were fo2 valuable Conſiderations , and the 
Mony bo2rowed afterwards raiſes an Equity fo2 the Conuſee, 
and the Heir has an Equity, by reaſon of the Entail : Pet be- 
cauſe the Conuſee has both Law and Equity of his ſive, and the 
Pleintiff has only Equity, till the Penalty of the Statute be 
ſatisfied ; therefoze the Plaintiff hall not be relieved, till the 
Penalty be levied accozding to the extended value, oz by caſual 
profits.» ſuch as Mines, felling of Tries, &c. And by Hale 
Chief Baron, ſince the new Act, which reduceth Intereſt to 
6 per Cent. mo2e (hall not be allowed upon any Contract, though 
made beloꝛe the Statute, by reaſon of the woꝛds of the Sta⸗ 
tute, which are, That no Perſon or Perſons, &c. ſhall from and 
after the 29th of September 1660 upon any Contract, take, &c. 
above 61. per Cent. TUhereas the Statute of 2 1 Jac. i. cap. 17. 
runs in theſe woꝛds; viz. upon any Contract to be made after 
the ſaid four and twentieth day of June, &c. which many do not 
take notice of; but thoſe woꝛos were left out of the New Act on 


purpoſe 


Mich. 14 Car. II. in Scaccario. 


3 


purpoſe to leave it in General, co my certain knowledge. But 
further, the Chief Baron and the whole Court held, that the 
Defendant here ſhould not be relieved in Equity, foz any 
Mony Lent ſince the Settlement upon the Credit of his koz⸗ 
mer Security, fo; then no Purchaler could be ſafe ; and ſo it 
was held, Trin. 1 8. Car. 2. in this Court Inter Poole & Dud- 


ley. 
Anonymus. 


15 an Action of Debt upon a Bond with a Penalty, Conz 
ditioned fo2 perfozmance of certain Covenants, Articles 
and Agriements contained in an Indenture of Leaſe fo? a year: 
The Defendant Pleaded perfozmance of Covenants : The 
Plaintiff replied, that the Defendant did not pay the Rent, 
reſerved upon the Leaſe at ſuch a day according to the Form, 
and Effet of the Condition of the Obligation. The Deken⸗ 
dant Rejoyns, and alledges an Entry by the Plaintiff, into 
the Land Leaſed befoze the Rent, and that he kept the Poſſel⸗ 
ſion till the Rent day was pat. Upon which, Iſlue being ta⸗ 
ken it was found fox the Plaintiff. - And now the Defendant 
moved in Arreſt of Judgment, upon a fault in the Replica- 
tion; viz. That the Plaintiff ſays, the Defendant paid not bis 
Rent according to the form, &c. of the Condition of the Obli- 
gation, whereas there-.is no mention of any payment of Rent 
in the Condition of the Bond, but in the Leaſe only. Sed non 
allocarur ; becauſe the Defendant by his Rejoynder has con- 
feſs'd, that ſuch a Rent was Arrear, and has watived taking 
Tſſue upon it, and taken Jſſue upon another matter: And 
theref0ze this ſhall be well enough after a Uervice. | 


Halc Chicf, Baron, it is all one in ſubſtance, to Plead as the 


Plaintiff has done, and to have pleaded ſecundum formam & 
effeum Indenturx ; fo2 the Condition of the Bond Compze- 
hends all that is Compzized in the Leaſe. But tho it might 
have bien made a queſtfon upon a Demurree, there can be no 
doubt of ft after a Verdict. 


Ccc2 Anonymus: 


| 
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(1) 


Anonymus. 


17 an Action upon the Caſe, upon a Pꝛomiſe to redellber 
ſome Rings to the Plaintiff, in as good plight as they 
were delivered to him, 02 elſe to pay him 18 l in Mony: The 
Plaintiff averred,that the Defendant had not redelivered to him 
the Rings, but omitted to ſay, noz paid him the 18 l. in Bony : 
And this was held to be naught, though after a Uerdict, up- 
on Not⸗guilty found fo2 the Plaintiff. Becauſe it may well 
be He the 18 l. was pald, and then the Plaintiff had uo caulg 

n. 5 


Hill. 14 & 15 Car. II. Regis. 
Hill ver ſas Worſcley & Rogiſon: 


Worſeley had Poztgaged Lands to the other Defen- 
pant, and then Articled with the Plaintiff, to ſell him 
the {ame Land free of all Incumbꝛances, foz Two Hundred and 
Fifty. Pounds: Df which Fifty Pounds were aqually paid to. the 
Dee ndant Worleley. Akterward Worſeley releaſed to 4 75 
the condition and power of Redemption, and pending the fame 
Bill, releas d to the ſaid Rogilon, the Moztgagee, all his Right 
in and to the Lands: But no Many. oz other reap pi 
tion appeared to have bien paid, 02 given foꝛ either of theſe Re⸗ 
leaſes. And the Court held, that 4 E Keleaſes, 
ought to obſtruct the Conpepance to the Plaintiff by Worſeley ; 
becauſe they were given without any valuable confidexation, and 
one of them, pending this Suit; and that both the Releaſes 
ought to be ſet aſide as to the Plaintiffl. But they doubted, 
whether upon this Bill, the Defendant Rogiſon could be com- 
pelled to convey his Eſtate to the Platntiff upon the payment, 
of what was due upon the Mortgage with Intereſt; becauſe 
the Bill pꝛays only a Diſcovery againſt Rogiſon, and that Worſe- 
ley hould make the Aſſurance, and to be relieved in the pꝛe⸗ 

miſſes; and no conveyance from Rogiſon is required, 5 
no- 


11% a Bill in Equity the Caſe was, that the Defendant 
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Anonymus. 


| | De Award of the Venire upon the Roll was 17 Aprilis: 

And the Ven' boze Teſte the «8ch of April; and pet it 
was amended after Uerdict : Becauſe the Award upon the Roll 
is the Warrant, and it is is but the Default of the Clerk. And 
it is all one as if the Ven fac had bozn Teſte tetoze the Award 
upon the Roll, 02 upon the Lord's Day. | 


% & Bu 


Bell verſus Chaplain- 
: 72} 50 110. 


DDP 


(2 


N an Action upon the Caſe upon a Pꝛomiſe, the caſe was (3) 


thus; The Plaintiff had delivered another man's Goods 
to the Defendant : And the Defendant thereupon pꝛomiſed in 
conſideration of a Sum of Pony given him by the Plaintiff, 
to deliver them to the Owner, and did not deliver them. In 
this caſe the Dell verer, oꝛ the Owner, may have an Acton 
againſt him ; but they cannot Joyn where the Conſideration is 
not Joynt: As when in Conſideration of Ten Shillings given 
by two men, a Man aſſumes to do ſomething to oꝛ foz them 
ſeverally, oz to 02 fo2 a Stranger. But if the Conſideration be 
ſeveral ; as fo2 Example, in Conſideration of Ten ſhillings paid 
by one, and Ten Shillings by another; there they mult {ever 
in — _ ng — a — 8 IN nefit of 
the Pzomile, as in the caſe of Father on, where a P: 
mite is made to the Father foz the benefit of the Soy, t 
they cannot Joyn ; but either of them may bzing the Action. 
But in that caſe the Declaration muſt be upon a Pꝛomiſe made 
to the Father, though the Son bung the Ackion. So if in 
Conſideration of Five Shillings given to the Defendant, he 
pꝛomiſe to pay ſo much to one, and ſo much to another; he to 


whom the-P2omiſe is made may bꝛing the Actlon, and the bzeach 
ol Pꝛomiſeè and the Conſideration given is 9 Damage 
e er Curiam 


Stone verſus Ludlowe & al 


FP a Bill fo2 Tithes due to the Complainant , as Vicar and 
Incumbent of in Eſſex, the Complainant vid not 
ſhew how he was Entitled to them, viz. by Preſcription, En- 
dowment, 02 otherwiſe. And the Court held it ro be good = 


(4) 


— 
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(1) 


Summons of 


the Pipe. 


withſtanding, as well as in an Action at Law foz Tithes upon 
the Statute of 2 Ed.s. the Plaintiff is not obliged to ſet fozth 
his Title, Quod nota; fo; it is againſt many Preſidents in 
this Court, which J dave known of Demurters fo2 that cauſe, 
held to be good. 


Page's Caſe. 


12 a Bill fo2 Tithes, the Defendant by his Anſwer ſet: fozth, 
That the Lands whereof Tithes were demanded, were parcel 
of the Priory of and that the Lands belonging to that 
Priory were diſcharged by Order, without ſaying moze. And 
WI held” ſufficient : Quod nota; becauſe of the Uncer- 
ta » ; G 1 


Paſch. 15 Car. II. Regis. 


Anthony Mildmay's Caſc. 


Ummons of the Pipe iſſued againſt him to leby Five hun- 
dred Pounds upon a Super ſet upon him by one Jones, 
Treaſurer of certain Dums of Monp in the late Times, 

And a Superſedeas was now moved fo2 , becauſe this being an 
Execution againſt Body and Goods, the party cannot elſe be 
received io plead in diſcharge of it. And per Hale Chief Baron, 
Summons of the Pipe ought not to iſſue but fo a Debt upon 
Record, 02'a Debt ſtated and determined, and not fo Mony 
due upon matter in Pais, as this Caſe is. TUberefoze if a 
Collectoz in Chief charge bis Under-Collectoz upon account, 
02 an Under-Collectoz charge any particular perſon within his 
Pꝛecinct; o; if any Accountant charge another together with 
himſelf, foz Timber oz other goods of the King's ſold to him 
and not paid foz, Summons of the Pipe ſhall not iſſue in theſe 
caſes, but a Scire facias, 02 a Diſtringas ad Computandum, ta 
which the party map plead: Foz that theſe Debts are not Debts 
upon Record; but-ariſe upon the Accountant's Charge only: 
And ſo here. TUherefoze-in this Caſe, the Summons of the 
Pipe was Superſeded; and a Scire facias ad Computandum 
awarded, Thur- 


* 
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— . 


Thurbane & al. 


Ommiſſion of Rebellion iſſued againſt one Thurbane of (2) 


Gowrtherſt in Kent, any one Green appear'd befo2e the — 


Commiſſioners and affirmed himſelf to be the perſon.whereupon 
they appꝛehended him by virtue of their Commiſſion; but he 
made refiffance, and fnatch'y the Commiſſion from them and 
toze it in pieces. Upon Affidavit made of this matter, an 
Attachment was pꝛayed againſt Green. Hale Chief Baron; It 
a wꝛong Man be taken , though he affirm himſelf to be the 
perſon againſt whom the Commiſſion is awarded, yet the Com- 
miſſioners having no CUarrant to tale him by their Commiſ- 


4 


de Re 
lion. 


ſion, his affirming Himſelf ta be the perſon will not excule 


them in faiſe Impriſonment ; as has bien held upon the Exe⸗ 
cuting of a Capias. But an Attachment was granted, Niſi, &c 
upon this Affidavit. | 


Francis Knight verſus Garnons Dauler. 


N Ejectione firmæ, foꝛ the Rectory of Burghfield in thy County (3) 
[ of Berks : Upon a demiſe fo2 pears made by De. Gait, and Record 


proved in 
Evidence. 


a Tryal at Bar, the Caſe upon Evidence appeared to be; That 
the Earl of being a Popiſſi Recuſant Convict had pꝛe⸗ 
ſented the Lefſo2 ; who thereupon was inſtituten and inducten 
tnto the ſald Rectory: But the Record of the Conviction was 
burnt, as was ſuppoſed, amongſt other Recozds ok the ' fame 
nature in the inner Temple: TWherefoze the Delendant olleren 
to pꝛo be it by other Evidence, as by the Eſtreat thereof into the 
Exchequer, ni made accozningly -by:Authozity: of 
this Court from time to time, as allo by Inquiſition. found and 
returned here of Recufants Lands. And it was held by Hale 
Chief Baron, and the Whole Court, That in ſuch a caſe as this 
a Record may be p20ved by Evidence, becauſe the Conviction here 
ts not the direct Matter in Iſſue, hut is only inducement to it: 
as if an Appropriation were in iſſue, the King s Licence, if it 
could not be found upon Recoꝛd , might be pzoved in Evidence 
without chewing a Reco of it, although it be the Foundation 
of the ApP20p pꝛopziation. Do in Sir Paul Pinder's Caſe , In an 
Action of Trover and Convetſion fo: Goous, the Pꝛoot de- 
pended 


that caſe, becauſe the Fieri ſacias could not be found upon 


Res 
£070 


* 


upon a Fieri facias & Venditioni exponas;- and yet in 


rr 
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(4) 
Act de In- 
demnity. 


co2D, it was admitted to be pꝛoved in Evidence: Do tn this 
Caſe. But then the P2oof muſt be ſtrong and cogent, flight 
and oꝛdinary Evidence will not ſerve the turn. Accozdingly 
in this caſe the Conviction was admitted to be pꝛoved in Eyi- 
dence. But becauſe by the Eſtrear of this Conviction into 
the Exchequer, it appeared to have been at the ſame Aſſizes, at 
which the party was pꝛeſented as a Kecuſant, which neither tbe 
Statute of 23 nor 29 Eliz. does allow of: Foz a Proclamation 
is directed to be made at the ſame Aſſizes or Gaol-delivery , in 
which the Indictment ſhall be taken (if the ſame be taken at any 
Aſſize or Gaol · delivery) by which it ſhall be commanded, that 
the Body of luch Offender ſhall bz rendzed to the Sheriff of 
the ſame County, befoze the next Alſizes, c. Upon this it 
was held, that the Conviction was not ſufficiently pꝛoved, and 
the Jurp found foz the Plaintiff,Fc. 


The Attorney General verſus Hutchinſon & Pococłe. 


[? a Scire facias againſt them, fo Two thouſand two hundred 

ſeventy and two pounds due upon Account, to which they 
pleaded the Act of Indempnity , and the Attorney General by 
Replication pleaded the Act of Veſting made 13 Car. 2. cap. 3. 
and the Dekendants demurr'd to it: The Cale upon the De- 
murrer appeer'o to be, That theſe Defendanrs were aut hogiʒed 
to have a care of ſick and maimed Soldiers, and their Vives 
and Childzen: And that by oꝛder of the Committee for the 
Revenue, in the Late times, they were impowered to receive di⸗ 
vers Sums ol Mony of other Collectors and Receivers in thoſe 
times fo2 that purpoſe ; and that accozdingip they, and others 
by their Oꝛder, received divers great Sums, fox which the 
Defendants were now found in arrear by certain Commiſſioners 
of Enquiry. And it was held by Hale Chief Baron: 1. That 
none of theſe Sums are ercepted out of the Act of General 
Pardon, becauſe they are not in the hands of any Receiver, 
Treaſurer, Farmer, or Collector, which are the perſons excepted; 
(Vid. L Act de Obliv 12 Car.2.cap. 1 1. Paragraph 10, 11.) but 
theſe were Moneys received of them by Oꝛder; and ſo neither 
within the Mozds, noz the Intention of the Exception. 
2. But yet he queſtioned whether theſe Sums were pardoned oz 
no, becanſe given to Charitable Uſes, and ſo not within the In⸗ 
tent of the Ac. But Thirdly,he held clearly, that the Wiſrecital 
of the Entituling of the Act of Veſting did not vitſate the Be- 


plication,becauſe it is not Matter of ſubſtance, Ec Adjornatur. 
Cotton 
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Cotton verſus Wiſeman in B. R. 


N Ejectione firme foꝛ Lands in Rent, a Queſtion aroſe upon (5 
1 a Special Verdict, viz. ¶Uhether oz no by the — , Gavakin, 
31 Hen. 8. cap. 3. anda Pzivate Act made 2 & 3 Ed. 6. (whereby nde << Car 
amongſt-other things the Lands in queſtion were diſgaveli'd, lg in 5) 
To all intents; conſtructions and purpoſes whatſoever , and that 4", p.77, K 
they ſhould deſcend as Lands at Common Law, any Cuſtom ct. 
notwithſtanding :) Gavelkind Lands, by thoſe das made veſten⸗ 
dible accoꝛding to the coutſe of the Common Law, lofe any 
other ties 07 Cuſtoms appertaining to Gavelkind Lands ? 
And Reſolv d per Cur, that they do not: Foz it was not the 
deſign ok either of thoſe two Acts to diveſt thoſe Lands of 
any ok their kozmer Priviledges, not erpyeſly altered by the 
Letter of thoſe Laws. Foz eite inſtead of a benefit, which the 
Acts intended them, the Owners of Gavelkind: Lands would 
ſuffer a great Mꝛejudice by the loſs of their former Priviledges; 
as in caſe of fozfeiture fo2 Felony, and the like, õ·⸗. 


Thomas Morrice verſus William Anttobris. / 


Ction upon the Caſe. A Trial at Law was directed out of (6) 
the Exchequer-Chamber , TUhether oꝛ no a Leaſe made Leaſe per 

by the Petty Canons of S. Pauls foz One and twenty years, were les Petty 

a good Leaſe in Law, yea; of no? And the Caſe upon Trial Son, © 

appear d to be; That upon the 14th of Octob Anno 13 Car. 2. * 

they made a Leaſe fo; One and twenty Yearsof the Rectory of 

S. Gregory's, near to S. Paul's, to the Plaintiff and his Wife, 

rend2ing Forty pounds a Year; and the Plaintiff covenanted 

to-pay over and above a couple of Capons yearly, 02 Six ſhillings 

and Eight pence in Mony: And it appeared upon Evidence. 

that in a fo2mer Leaſe made divers years ago, there had only 

been Five and twenty pounds Rent reſerved ; that in another 

Leaſe there had bien Thirty ſeven pounds reſerved; and in 

another, Eight and thirty pounds per Annum; but that in the 

laſt Leaſe of all, pecedent to this now in queſtion, Forty 

pounds per Annum had bien reſerved, and a couple of Capons ; 

and that the Exceptions out of the other Leaſes were moze 

large, than out of the Leaſe now in being. And held by Hale 

Chief Baron, That the Statute — 32 H. 8. cap. 28. is & Pat⸗ 

d d 
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14 
470 
# 


5275 


Paſch. 1 5 Car. II. in Scaccario. 


tern fo2 the Expounding ok that of 13 Eliz. cap. 10. But that 


the Accuſtomed Rent mentioned in the Statute ought to be 
underſtood of the Rent reſerved upon the laſt Leaſe, and not 
upon the firſt : Fo2 that Rent having bien alter'd ſince, cannot 
be called the Accuſtomed Rent. And that if a Corporation 
Aggregate makes a Leaſe not warranted by the 13 of Eliz. 
that ſuch Leaſe is void againſt themſelves, as has often been 
Adjudged : But tf a Sole Corporation make ſuch a Leaſe , it 
ſhall bind him, though it ſhall be void againſt his Succetloz. 
He held likewiſe, that the Mariances betwirt the fozmer Leaſes 
and this in being, both with reſpect to the Exceptions of Tithes, 
and other things there excepted, which are not excepted here, 
and in the Reſervation it (elf, are material, and ſuffictent to make 
void the Leaſe: Foz in the fozmer Leaſe befoze this, the Ca» 
pons were reſerved, and ſo part of the Rent: Here the Leſſee 
only Covenants to pay them, which Covenant of his will not 
bind his Mile, if ſhe ſurvivs him; and therefoze his Covenant 
will not amount to a Reſervation. Otherwiſe, ik both had 
Covenanted; oz if the Leaſe had been made to the Yusband 
alone with ſuch a Covenant. And it was agreed in this caſe, 
that a Leaſe fo; 21 Pears, made of Tithes, is a good Leaſe 
within the Statute ; but not a Leaſe fo2 thzi Lives; becauſe 
Debt lies not fo2 the Rent. And 'the Parties, by the Courts 
Advice, referred themſelves to the Attorney General, who was 
of Councel fo2 the Defendants. : 


DE 
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In Scaccario. 
Richard Proctor Eſq; verſus Francis Phillips Eſq; 


Nan Acton of Trover and Converſion fo: Mony in the 
County of Eſſex, after Not guilty pleaded, and a Trial at 
Bar appointed, the Recorder of London now moved that 

the Cauſe might be tried in London; becauſe it concerned the 
Office of a Judge's Place in the Sheriff's Court in London: 
And that by thefr Charter confirm'd by Act of Parliament, 
Matters that concern the City, oz any Office there, ought to 
be tried there and not-elſewhere. And he pꝛoduced a Writ out 
of the Chancery, under the Bzoad Seal, foz Allowing the Li⸗ 
berties of the City; and inſiſted, That it appeared by Affidavits 
made is this Cauſe fo2 changing the Venue, that the Matter in 
queſtion aroſe within the City, and concern d it: And pzay'o 
the Cauſe might be tried in London. Sed nod allocatur per 
Curiam; Firſt, Becauſe it does not appear to the Court upon 
Record, that the cauſe of Action aroſe within the City. And 
Afidavits in the Cauſe ate not ſufficient; they being onlp Col- 
lateral and Interlocutoꝛy Matters of Recoꝛd in the p2ocedings, 
and out of the pleadings. Secondly, Becauſe this Prayer comes 
too late, being after Iſſue joyned: And after a Plea, oz a Spe⸗ 
cial Ymparlance, the plea of Ancient Demeſne, oz the like, comes 
too late. Thirdly; If it were allow'd, the party would be wit h⸗ 
out remedy, it being after Jſſue joyn'o, becauſe the Action is laid 
in another County; and (o the Plaintiff ſhould be enfozcen 
to ſuffer a Nonſuit, 02 have a Nil Capias per Billam entred 
againſt him. Fourthly, Becauſe it appears by the ſame Affi- 
davits, that the City it (elf is concern d; and it is againſt Rea⸗ 
ſon, that they ſhould try their own Cauſe: No? is ſuch a Pri- 
viledge granted to them by their Charter. And ſo it was Ruled 
and Adjudged in Smith and Hancock's Cale in BR. in an Action 
of Trover and Converſion , bzought fo; Goods ſeized by the 
Dfficers of the City, as foztfeited to the City by the Cuſtom 
there; viz. That that Cauſe ſhould not be tried by Certificate 
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(2) 


by the Mouth of the Recorder; but upon a ſurmiſe of Special 
Matter, it was tried by a Jury of the County of Surry. Et 
Adjornatur. , 

Jt was moved at another day by Serjeant Keelmg, to have the 
Superſedeas allowed, and the Cauſe tried in the City, although 
Conuſance of Pleas could not be demanded after Iſſue: Pe cited 
the Regiſter of Writs, fo.180. Where a Superſedeas iſſued to have 
an Jflue tried at the Bar, ' which was awarded to be tried by 
Niſi prius; and Regiſt. 91, to the ſame purpoſe. To which the 
Coutt anſwered, That the Writ in this Cauſe came roo late; 
and that it was not poſſible, af ter Iſſue joyned , and a_Venire 
facias awarded to try it in Eſſex, fo2 the Jfſue'to be tried in Lon- 
don. And although, as appears by the Regiſt. fol. 4. a Super- 
ſedeas lies fo2 the trial of Lands held in Capite in ſuch 5 


ſuch a Court; yet after Iſſue joyned ſuch a Su cas li 
not, but has been refuſed, as appears by 6 Ed. 3. fol.x5. So 
caſe of Pziviledge, it is too late after Plea to claim it, Dyer 3 3, 
34. Although in the xt Part of King H. 6. it was controverted; 
and in Crew and Done's Caſe in B. R. in Trover and Converſion 
fo2 Corn , laid in Middleſex, whereas in truth the cauſe of 
Action aroſe in Cheſhire, there were Special pleadings to dzaw 
the Cauſe down and make it triable in Cheſhire ; to which there 
was a Demurrer., But the Court did nothing in it. 

At laſt, upon the Serjeant's Prayer the Writ was entred upon 
Record de bene eſſe; but no ſtop put to the Trial, 


Henry Twiſle, Clerk, Plaintiff; and Brazen-Noſe Col- 
ledge in Oxford , Blount, Archer and Carpentcr, 
Detcndants. 


Na Bill at the Suit of the Uicar of Gillingham in Kent, foz 
Tithes of the Manoꝛ of Uxbury, and other Lands belong- 
ing to the Bectozy Impꝛopziate of Gillingham afozeſaid ; the 
Tithes demanded being fo2 Eight years laſt paſt, and ending in 
the Year of our Lozd One thouſand fix hundred ſixty and one. 
The Caſe upon Yearing appear'd to be, that fo2 divers years 
befoze the Bill Exhibited in the Times of many Uicars, the ſaid 
Tithes had been Enjoyed by the ſaid Uicars of Gillingham 
afozeſaid: But an Endowment was pꝛoduced, bearing Date 
the Seventh of March, in the Pear One thouſand three hundred 
ſixty two, mentioned to have been made by Iſlipp, then Arch- 
biſhop of Canterbury, and pzeſerv's in the Archbiſhop's Regiſter; 
by which it did not appear that the Vicar was Endowed ar any 
ithes 


— 
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Tithes of Coꝛʒn oz Gzain: Noz in the ſatd Inſtrument of En- 
dowment, was liberty reſerved to the Archbiſhop, as is uſual 
in ſuch Caſes, to Augment or Diminiſh, &c. and it was there- 
upon inſiſted, that the Vicar ought not ta have thoſe Tithes. 
But the Court held, that where a Vicar has uſed time out of 
mind, oz fo2 a long time, to take Tithes oz other pꝛoſits, be 
ſhall not be concluded, by their not being erpzeſs't in the En- 
dowment of the Vicarage : And that it has been often ſo held 
and ruled. And it ſhall be pꝛeſumed by Reaſon of a long Pal⸗ 
ſeſſion of ſluch Tithes, 4c. that the Vicarage has at ſome time 
oꝛ other bien Augmented therewith. Anv the not refetving 
ſuch a power to the Archbiſhop is not matertal ; fo2 an Auo- 
mentation may have ben notwithſtanding, with the Afﬀent ot, 
02 upon Citing all parties, but not without Notice 02 Ctta⸗ 
tion; as it map be, when ſuch a Power ag afozefatd, is reſer- 
ved to the Archbiſhop. ä 


Daſhfield verſus Curnocke. 


Nan Engliſh Bill fo; Tithes of a Park due to the Plain- 
tiff, as Vicar of Barkly in Gloceſterſhire, fo: Ten years 

laſt paſt; The Caſe upon hearing appeared to be, that one Dr. 
Chetwin was Vicar there, and one Nicholas Paul his Curare, 
and that after the Death of Dr. Cherwin, who died about Ten 
pears ago, the ſaid Paul held in as Vicar, and officiated as ſuch 
till Auguſt, Anno Domini 166 1. and that fo2 refuſing to Dub- 
fcribe accowding to the New Act, and to confo2m to the Diſ⸗ 
cipline of the Church of England, he was removed, and the 
Plaintiff pꝛeſented to the Micarage. And the Court held clear⸗ 
ly that the Plaintiff was entituled to all the Micarage⸗CTithes, 
that became due ſince the Death of Dr. Chetwin, during the 
Uacatfon , fo2 that Paul was not Confirmed in the Vicarage bp 
the Act for ConfirmingMiniſters; becauſe he was not Jncumbentby 


(3) 


I2 Car. 2. 


any of the ways oz means mentioned in that Act, (vid. che Act cap. 17. 


Parag. 1.) ag he ought to be, if he would entitle himſelf to the be- 
nefit of the ſaid Act. But becauſe it was hard upon the Tenant 
to pay ſo much at once, though he had paid no Tithes in the 
mean time, viz. fo2 Ten years laſt past, befoze the Bill Erhi- 
bited: And allo becauſe the now Plaintiff is removed from the 
ſaid Vicarage, having accepted of another Benefice, and was 
Vicar there but a Twelvemonth ; Foz theſe Cauſes , though 
the Tithes in queſtion were wozth 101. a year, Communibus 
annis, pet though the mevtation of the Court, the — 
accepte 


5 
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( 


accepted of 65 |. in Satiſfaction fo2 the whole, Coſts of Suit 


included, and the Pony to be paid the next Term: And fo it 
was decreed, fc. 


Anonymus. 


N Termino Paſchæ in May a Diſtringas Iſſued againſt the 

Juro2s returnable Tres Trin. niſi prius venerit Matheus Hale Mil. 
Capital Baro, &c. on ſuch a day, ejuſdem menſis Junii, where- 
as no Month of June was mentioned befoze : After Verdict, 
this was moved in Arreſt of Judgment, as a Diſcontinuance ; 
And it was held by the Chief Baron and the whole Court, that 
the wozd Ejuſdem ſhall be void, and the wozd Junii ſhall ſtand 
and be intended June next enſuing , as a Covenant to pay 
Mony at Michaelmaſs, ſhall be intended Michaelmaſs next. 


Whecler verſus Toulſon. 


Er fo2 ſo many Acres of Meadow, and ſo many 
Acres of Paſture; upon Not Guilty Pleaded, the Jury 
find a Demiſe de Herbagio & Pannagio of fo many Acres. 
And the Queſtion was, whether this Evtdence did oz did not 
maintain the Jſſuc-fo2 the Plaintiff? It was moved that it 


did, becauſe an Eje&tment lies de Herbagio. v. Reg. 227. And 


that this Evidence is fo2 the Plaintiff, Cro. Eliz.676. Spark's 
Caſe was Cited; viz. that an Ejectione firmæ was but in the 
nature of a Treſpaſs, and Cr. Car. 362. ſo if a Leaſe be found 
made by a Guardian 02 a Copy- holder, ſuch a Leaſe will main- 
tain the Declaration, though their Leaſes and Gzants are void 
againſt the Lord and the Infant. But the Court inclined againſt 
the Platutiff. Firſt, Becauſe by the ſame Reaſon, that an Eje- 
ctment lies upon a Leaſe of Herbage, by the ſame Keaſon the 
Plaintiff ought to Declare accozvingly: As in the Caſe of 
27 Hen. 8. where Paſture is granted fo2 Ten Oxen, the Precipe 
muſk run accozdingly, And ſo here. 2 Herbage does nat include 


all the Profit of the Soyl, but only part of it, As Co. x. In- 
ſtir. fol. 4. b. Et Adjurnatur. 
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Woxkman verſus Chappel: 


]? an Action updn the Caſe, upon ſeveral Pꝛomiſes fo2 Cit- (6) 
ring the Plaintiff of a Soze, and applying ſeveral Yevi- 

cines to him, and fo2 the Medicines themſelves. The Defen- 

vant pleaded, that he had paid to the Plaintiff Thzeeſroze 

pounds fo2 the Bevicines, and the Application of them; where- 

upon Jſſite was taken, and a Uervict fo2 the Plaintiff : And 

the Court was now moved fo2 a Repleader, becauſe the Cure 

is not anſwered to, and the Platutiff has Declared upon that, 

as well as upon the Pꝛice and Application of the Bedicines ; 

And per Curiam, there ought to be a Repleader in this Caſe : 

Foz tber here is to the whole, and 1s naught. And this 

Cale difiers from the Caſe ofa Diſcontinuance cited Co. 1 1. Rep. 322 Elen. 8. 
in Heydon's Caſe; foz the Plea there was pleaded but to part, and cap. 31. 

a Diſcontinuance is atned by the Statute afrer Verdict. Et 

iſſint le diverſity. 


Watt's Caſe: 


15 an Jnfounatfon of Forgery fo2 Publiſhing a fozged Deep, (5) 
& pꝛetended to have bien the Ac and Deed of one Coke, know- 
ing it to be Foꝛged: Upon Not. Guilty pleaded, it appeared to 
the Jury upon Evidence, that the faty Deed impoꝛted a Revo⸗ 
cation of the Mill, and of a Codicil anner't to the Mill of the 
ſaid Coke, to the pzejudice of the Executoꝛs and ſundzy Le- 
gaties named in the Will. And it was held per Curiam, up- 
on Conference with the Judges of the King's Bench, whom one 
of the Barons was ſent to adviſe with, Firſt ; That a Truſtee, 
who has convey'd over his Eſtate in Truſt, oz has aflented 
ny, cannot be aTitneſs foz the King fn this Caſe : 
No? can a Legatie, oz any other Perſon that is a loſer by the 
Deed , oz map receive any advantage by the Uerdict'B being 
found fo} the Bing. And koz this Dutton and Colt's Caſe 
by — ens a er Ay 7 : — 2 — And it is * 
n caſe of Perjury, he that is injured by the Perjury, not 
be received 2 becauſe if the Verdict paſs for the 
King, he will conſequentially reap an advantage by it. But 
in caſe of an Jndictment fo2 Battery, he that was beaten may 
be a Witnels, becauſe he can reap no benefit by the ts” 
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in another Suit: And the Cauſe is of ſmall moment. But 
in caſe of Forgery, Perjury 02 Uſury, (as appears Co. 1. Inſt. 
fol. 9. b.) the party grie ved may have an advantage by the Uer- 
dic, and therefoze hall not be received es a Titneſs ; & iſ 
ſint le diverſity. Jt was likewiſe held, thar ik TWUitnefles are 
Examined de bene eſſe befoze anſwer, upon a Contempt, ſuch 
Depolitions cannot be made nſe of in any other Court, but 
the Court only where they were taken, The Reaſon (@ms 
to be, becauſe there was no Jfſue joyned, ſo as there could be 
a legol Examination; and they were only taken to be Read in 
the Court, in which they were taken, upon a Contempt to 
that Particular Court. by 


— 


— 


2 — 


De Termino Sancti Michaelis n Anno 
1 5 Car. II. Regis. 


In Scaccario. 


Wilſon of the Middle Temple, verſus, &c. 


N Debt upon the Statute of 32 H. 8. cap. fo2 the Arrearages 
of an Annuity, Deviled to the Plaintiff's Cite fo? Life, 
who was Dead befoze the Action bzought, againſt the Ad- 
miniffzato2 of the Terre-Tenant and Occupier of the Land, 
out of which, gc. The Defendant pleaded Nill Detinet, upon 
which the Plafntiff Demurred. And the queſtion was upon the 
Demurrer, whether this were a Plea oz not in this Acton? 
Becaufe the Action is grounded npon a Will in Writing, 
which (as was urged) is equivalent to a Decd ; and to a Deed 
it were not a good Piea : As in Caſe ot Debt upon a Bond, 
02 otherwife upon Specialty. But where an Action of Debt is 
grounded upon matter in pais only, us upon Preſeription, o: 
upon a Deed, that is not requiſite to maintain the Action, as 
fo2 Rent, reſerved upon a Leaſe by Deed, thert it is a good 
Plea: And the Books go upon this difference; vid. 19 Hen. 8. 9. 
22 Ed. 4. 51. H. 7. 23. 9 Ed. 4. 53. 10 H. 2. 24 21 H. 7. 14. But 
per Hale Chief Baron; the Cates are not altke : Foꝛ a Will is not 
a Deed, though it be as eſlemtual to paſs a thing, as a Did is. 


Pet it is not a Deed in it's own nature; becauſe there nteds 
no 
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no ſealing no2 delivery to a Mill; which is eſſential to a Ded. 
And therefoze Nil detinet is a good Plea to an Action of Debt 
grounded upon a Will, as well as to an Action of Debt upon 
a Tally: And the Agton here is not ſo much grounden upon 
the Mill it ſelf, as upon a Statute Law, which enables men 
to diſpoſe of their Lands, and of. Rents out of Lands by their 
Wills. In an Action of Debt upon a Gzant of a Kent Nil 
detinet is a good Plea, becauſe the Plaintiff has other remedy 
to Levy it; viz. by Diſtreſs; but it is not a good Plea, to an 
Action grounded upon n Gꝛant at a bare Annuity, . becauſe the 
Gꝛante in ſuch a caſe has no remedy, by Diſtreſs: And there- 
foze in that caſe, the Defendant muſt avoid it by matter ol as 
bigh a nature, as by acquittance under Seal oz the like. But be⸗ 
cauſe. it appeared to the Court, that, the Action was. bzought in 
Middleſex :; And that. the Douſes,, out of thhich this Annuity 
was deviſed, lap in London, which made the Alan Local, by 
reaſon of the pernancy of the profits. the whole Cour enclined 
againſt the Plaintiff. Et Adjurnatuir. 


Richard Henchman Clerk Plaintiff, verſus William 
Ayer and three others Defendants. 


Pon a Bill in Equity to be relieved, and to recover the 
payment of One hundred pounds a year, agried to be 

paid to the Plaintiff by a Veſtry Order, made by the Defen- 
dants and others the Pariſhioners ol S. Burrolphs' Biſhopſpate, 
fo a yearly Lecture in the Pariſh; becauſe it appeared ta the 
Court, that all the parties to the Oder were not made De⸗ 
fendants-, and that theſe Perſons who were made De⸗ 
fendants, had paid their pzopoztions of the Salary; The Court 
were of Opinion, that the Plaintiff could not have a Decrie 
in the Cauſe: But adviſed the Defendants ta pꝛopound at their 
next Ueſiry, the payment of the Arreares, which the Court, 


conceived to be. juſfip due, and which it was a Dilreputatton 


to the Pariſh to refuſe the payment of. ba 


E286 : Mrs. 


(2) 
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Stat. Anno. 
13. Cr. 2. 
cap. I'2. 


Mrs. Aſhe's Caſe. 


He bad obtained of the King a Privy Seal, whereby was 
Gꝛanted to her the Foxfeiture of certain Recogniſances, 
foz appearing at the Seſſiong, amounting in the whole to 800]. 
And it was now made a queſtion, whether the Court might 
compound theſe Fozkeitures by vertue of their Privy Seal, which 
was granted befoze the Privy Seal and Grant to Mrs. Aſhe ? And 
it was doubted, whether this latter Privy Seal did not take away 
and tevoke the Power given to the Court in this Particular: 
But it was held clearly per Curiam, that the Court might up- 
on good matter in equity diſcharge theſe Debts, by vertue of 
the Stat. of 33 Hen. 8. cap. 39- And the Caſe in queſffon ſtem⸗ 
ed a hard Cale to the Court, becauſe the party himſelf was in 
Caule, why there was no Appearance, by Beating the Par- 
ties ſo hatnouſly, the very day befoze they ought to have appear⸗ 
ed, that they were diſabled thereby to appear. 


The Atturny General verſus Ralph Tookc. 
O an Jiformation fo; Artears of Exciſe, due fog certain 
Barrels of Soap: The Defenbant pleaded, that by a late 
Ack fo) Utiting the Arrears therevk in the King, it is provided 
that no Perſon ſhall be queſttoncd o; moleſted ko; any of the 
Duties therein oz thereby Weſted in his Bajeſty, unleſs he ſhall 
be Sued 02 Pꝛoſecuted with effect befoze the 2 5th day of Dec: 
which chould be Anno Aom. 1662. And that he was not queſki- 
oned oz moleſted fo2 the fame, betoze that time. To which 
Plea the Attorny General demurr d. And now one cauſe of De- 
murrer was ſhewn to be this; viz. becauſe the Act of Parli⸗ 
ament was pleaded, and it is not averr's, prout patet per 
Recordum : So that no Iſſue can be taken upon it. But to 
this ft was anſwered by the Court, that ſuch Averment nieds 
not in this caſe, becauſe the Act ts a General Law, fo; it con- 
cerns the King, and the Court is bound ex officio to take no- 
tice of it, though it were not pleaded, ſo that no Iſſue can oz 
ought to be taken upon it; fo2 if there be no ſuch Act, the 
pleading of it is to no purpoſe, and the Court muſt of their 


on Bnowkevge adjudge it to be no Plea, The Second _— 
0 


—— —— ———— — 
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of Demurrer was, becauſe ag Me. Artorny General 'faiv, theſe 


Arrears, of Excile were veſted in the Ring, by an Exceprion out V. 2 Car 2. 
of che Act of, Oblivion ; fo2 they are not th that Erception limit... 


ed to any other: And all Pablick Puties dg of Lourſe appertain 
to the King, where no other Perſon fs appointed 1 tate — 
receive thetn. And that the Act of Yelling bye bien fetch 

out ot the Ctown, oz gtve the King a ne eto them, ut 
was intended to Ueſt in th? King Sch Arrears only, as were 
ercepted by the General Ad af Pardon, and were then in the 
Hands of Truſtees d! other ns, acto2ding to the late pꝛe⸗ 
tended _ of Exciſe: But the K in the Cale in que⸗ 


ton, of thoſe ARR, 
DS. char kor 
os rh 


Blake werſus John and James Vander Bergh. 


Nan Information fog not paying Cuſtom fo; ſame Linnen 
Cloath, the Caſe was thus ; viz. The Defendants were 
Bom within the Realm, their Father being an Alien, but 
their Mother Bom here: And the Queſtion was, Mhether 
the Defendaats being ſa Bozn as afozeſaid, ſhould pay Ali- 
ens Cuſtom , oz not? Becanſe the Attorny General (aid, that 
directions were latelp given in Scaccario, that the Iſſue of Ali⸗ 
Alas o £2 =_ firſt Generation, being Merchants, ſhould pay 


Eee: 


uties. But here the Defendants Mother was End: 


(5 


*. 
rr 
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liſh. And the Court gave Liberty to find this Specially. But the 
Plaintiff would not fnſiff upon it, becauſe. ſome part of the 
Goods were clearly Foxfeited ko; nat paping any Cuſtom at 
all, o2 making oſler to pay it, ſave only by a Poſt Entry after 
Scilure, and a Youth lacking thꝛä days after che firſt Entry 
of the quantity and parcels at the Cuſtom⸗bouſe. And a 
Verdict paſſed lo; the Plaintiff, fo2 that part only. 


Igleton verſus Wakeman. 


ake they rd one. a 
nupplied by tbe 72 0 
Paul, the Copulative 
of Ten Acres in A. B. and. 
one of the Wills: But if 


he Precipe Were de Manerio & de 
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Berke verſas Harris and Al. 


Here was an Engliſh Bill in the Exchequer agatnſt Harris, 

to ſhew by what Title he held ſuch a Meadow, which 

(as was alledged) appettatned to the office of Keeper of Gloce- 
ſter-Caſtle, granted to the Plaintiff fo2 Life; and againſt the 
other Defendants , as. Bꝛewers ot the City of Gloceſter, 
every one of which, as the Bill ſuggeſted, was by Cuſtome 
obliged to pay ſuch an Annual: Sum to the ſaid Officer. To 
which Bill the Defendants Demurred - Becauſe the Bill is 
concerning things of ſeveral diſtinct Natures, and is bzought 
againſt vera! Perſons , which wilt occaſion ſeveral Anſw 
and Examinations, and if they were ſuſfered to be put all i 


ane Bill, each. party would be obliged to take Copies ot 


what no way concerned hes own Tauſe; whereby the charge 
would be encreaſen to no purpaſe. And of that Opinion 
was the whole Court. Ag tf a parſon thould pꝛefer a Bill a- 
gainſt ſeveral Perſons ;'viz. againſt ſome foz Tithes, and a- 
gainſt others fox Glebe, this is naught. But fox Tithes only, 
tt is well againſt ſeveral Partſhfoners ; becauſe they are of the 
came nature. So in caſe a Lord of a Mannor would 'pzefer 
one Bill againſt divers Tenants, 'fo2 ſeveral diſtinct Matters and 
Cauſes; as, Common, Waſt, ſeveral Piſcary, &c. this were 
naught, though the Gꝛound and Foundation of: the Sutt ; viz. 
the Mamnnory'be an entire thing. Do here, #o. 
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De Termino Sancti Hillarii, Anno 1 5 & 
16 Car. II. Regis. 

In r E * 

James Stevens, Plantiff., verſus Francis Duckwarth, 

| - 44.1 + 126 Defendant; 77 1) n 019147, 


14 


(1) N an Inforqation Tam quam, lo; ſelling Wines-by Retail 
Vie 5c. |; in Lork, Without a Licenſe, whereby the Defendant fo2e 
& 7 Ed.6. e.; © feited Five pounds a day, the Information being foz:Ninery 
days, Four hundred and fifty pounds wert demanded: Upon 
Nor-Guilcy pleaded, and a.Special Verdict found, the Queſtion 
mag, ¶Uhether oꝛ vo þethathas a Licenſe ta keep:wiTavern in 
Vork, accazmuing to the Dtgtute-of 17 Ed.6; cap. 5. ma by virtue 
ofi dah Eigenſe ſell: Wines by: Retail, ta d Cpentin(hutiown 
Pouſe ? hich Queſtion:nepents upon the 1 ul that 
$raruce : Nez U was dr . that the Exception in the Act of 
ra Car.. cap ag. łxtends o ſane:ſuth : Ticenſes within Corpo- 
. vations, aß were made pursuant tu the (ala A f Ed. 6. c 
Vid. le er. 592 FS kee rene Fus 2930499 73 FONDGT BEN 

Sir Edward Turner, fM} the Plaintifl bis Information 18 
grounded upon a malum Prohibitum: And the Queſtion ariſeth 
upon two Acts of Parliament; viz. that of 7 Ed. 6. cap. . and 
that of 12 Car. 2. cap. 25. And J conceive that Judgment 
ought to be given againſt the Defendant: Firſt, Becauſe 
Licenſes to (ell Wines ate now become part of the Revenue of 
the Crown, and therefoze thoſe Acts ought, in favour of the 

v King, to receive a liberal Conſtruction. Secondly , Becauſe it 
vid.) Ed. 6.c.5. 19 erpreſly Enacted, Fhat no perſon or perſons whatſover, &c. 
e ſhall ſell or utter by Retail, &c. any kind of Wine or Wines, to be 
Paragr. 1. drunk or ſpent within his or their Manſion-houſe or Houſes, 
or other place in his or their tenure or occupation, &c. by any 
colour, craft, or mean whatſoever. And where the wozds of an 
he £1 Parliament are poſitive and expꝛeſs, no Interpzetation 

to be admitted. Thirdly, To conſtrue a Licenſe to keep 


o Tavern, to be a Licenſe to tell Mines by Retail, to be ſpent 
in the perſon's Houſe, that has ſuch a Licenſe , is againſt the 


intention and deſign of the Acts, which was to pzevent — 
1102- 
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ing. | | 

Object. The Preamble of the Statute of 7 Ed 6.c.5. mentions 
the Inconveniencies , evil Rule and common Reſort of mil-ruled 
perſons, uſed and frequented in many Taverns of late, newly 
ſet, up, in very great number, in Back-Lanes, Corners, and 
Suſpicious places,&c. and therefo2e the Acts are to be conſtrued 
ſo as to pꝛedeut only thoſe Intonbeniences: which will be ſuffi- 
ciently avoiden, though it be allow'o that every man, who 
bas {awful Licenſe ta kp a Tavern, be co ipſo at liberty to 
ſell Ccuines by Rerail, ro be ſpent in his-own Houſe. Reſp.” The 
Preamble is but a Bey to open the meaning and ſenſe of the 
Law, but is nd Enacting part of it. 3 | 
Obj. Che Uſage fince'tye-making of the Act hath been ſo, that 
a perſon's. belug licenced to keep a Tavern, enables him to ſell 
Wines in his Houle by Retail. Reſp. Uſage contrary to an Ac 
of; Parliament does not take away the fozce and effect of the 
Law. Beſides, the contrary has bien pꝛactifed; vid. 3 Eliz. Dy. 
where the Queen granted ſuch Licenſes, and not the Perſons 
e haart ann: 

The Patent granted ta che Lord Goring, temp. Cat. 1. allows 
this difference betwixt keeping a Tavern, aud ſelling Mines 
by Retail, to be ſpent in the Tavern ktepers Youſe ; though 
that was held to be a void patent, 'becauſe it was. General, 
(vide 7. Rep. fol. 37.) to diſpenſe with all people: But a Partt- 
cular Diſpenſation would have bien held good. Alſo , it was 
lately held in the Star Chamber, unlalntul to drefs Meat in a 
Tavern without Licence; atd ſo he concluded pro Quer. 
- Hardres ſoꝛ the Defendant. My firſt Reaſon I take from the 
Preamble of the Att, which ſhews the Intention of the Law- 
makers, and gives an Account of the Bfſrhtefs that were befoze, 
which appear to have birn occaſioned by Unruly perſons fre- 
quenting Taverns in By. Corners; ſo that Drinking in Taverns 
was not the Miſchief, but the Multitude of Taverns, and their 
ſituation in By Corners: This the Bakers of the Law would have 
anſwered, was their deſign; if they had blen asked the queſtion. 
But its Objected, That an Enacting Clauſe in the Statute 
is erpze(s in the point, and from expzeſs wozyds Non eſt rece- 
dendum. J anſwer ; There are Thzte things to be conſidered 
in an Act of Parliament: 1. The Words; 2. The Senſe of the 
Wozws ; 3. Che ſcope and meaning of them taken all together. 
As where there are feveral Clauſes in a Died, the Meaning 
ſhall be gathered from them all put to % as one map 
not confoundno2 contradict another. Now accozding to this 
ground, the ſenſe aud meaning of this Clauſe in the — 4 


Diſozdering: themſelves by exceſſive and unreaſonable Ozink⸗ 
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7 Ed. 6. which is {0 much urged, will be thus, viz. That no 
perſon, not having a Licenſe accozding to the Act, ſhall Cell 
any TAlincs by Retail; noz any. that has a Licenſe ww all ſelf 
Tlines by UBetail, but only fn his Manſton⸗houſe, and not 
elſewyere. And ſach an Expoſition is frequent. upon other 
Statutes ; as Magn. Chart. cap. 7, & 12. and Co. upon thoſe 
Statutes, 2 Inſt. 17, 18, 24, 25. Secondly, The Reaſon of a 
Law, and the Deſign of the Law makers, muſt. be judged of 
by what has been the conſtant pzactice ever inte: Foz, Uſus 
optimus Magiſter & Interpres. Upon this graund the woꝛd 
Lands, in the Statute of Ed. 1. de Mexcatoribus; ettends to all 
Hereditaments. So the wozd Feofſment in the Stat. of Marlebr. 
cap. 6. extends to all Conveyances, Co. Mag. Chart. p. 110. Sa 
Co. Rep. Sladc's Caſe, 94. Uſe, Cuſtom and Prelidents rule all 
pꝛoctedings in Courts. 2 Rep. fo. 17. Lanes Caſe, the wo 

Commiſimus extends ts a Leaſe. So here, it having been thi 
Conſtant pzactice ſince the making of the Statute , to ſell 
Mine in Taverns by Retail, to be ſpent there, that ſufficiently 
demonſtrates How this Law is to be Jnterpzeted. Thirdly, If 
the Law be erpounded otherwiſe, the Expoſition will be abſur'd 
and incongruous : That be who keeps a Tavern ſhould not 
utter his (tne to be ſpent in his Boule, is againſt the nature 
of the thing it ſclf, And to what great purpoſe would it be to 


pꝛovide that Taverns (half be kept 'in open places, ik the Uint- 


ners muſt not be permitted to ſeli-their Mines to be ſpent in 
their own Houles, but that ail muſt be fent out of Dooꝛzs. 
Vide Stat. Mert.cap.7. & Co. ad loc, Vid. etiam 21 Hen. 8. 5. & 
26 Hen. 8.2. Fourthly, J argue from a Nom uſer; viz. becauſe 
no Infozmation oz Popular Action- has ever pet been bzought 
fo2 this pꝛetended Offence; and though Non uſer does not 
abzogate a Law, pet it much enſcebles the ſfrength of it; vide 
Mag. Chart. cap. 3. & Co. ad loc. Aud Stat. Mert. cap. 7. Lit. 
Seat. 108. & Co. iſt Inſt.81. where it is ſaid, That Non uſer of 
a thing is a great p2cſiunption; that the Law will not bear it, 
and may crpound and declare the meaning of a Law. So here, 
Since none that have had Licenſes to kiep Taverns, have 
ever been puniſhed fo2 ſelling Mines by Retail in their Houſes , 
it ts a goon Argument ts pꝛove, that the Makers of this Law 
did not intend they ſhould be puniſhed ; And ſo be pꝛaped 
Judgment koꝛ the Dofendanr. 0 x | | 
_ Mr.Thurland fo the Plaintiff. The -beſt way of Expounding 
an Act is, by taking all the Clauſes together, The Preamble 
does not limit and bound an Enacting Clauſe; but only ſhews 
ſome Cauſes why the Act was made, as in this caſe it does no 
moze. And J conceive the Defendant 4s guiity of 7 

this 
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this Law: Firſt, The wozds of the Second Clauſe are an 
Univerſal Negative, with reſtringent woꝛds, Not in any Place or 
Houſe, &c. and. contrary to ſuch full and poſitive TUo2zds no 
Expoſition ought to take plare. Obj. One part of an Act 
ought not to deſtroy the other, if they may be made conſifteit, 
Reſp. The firſt Clauſe ts only, to Licenſe men to ſel] lines; 
the ſecond Clauſe reſtrains them from ſelling any in their own 
Houſes. - Obj. Taverns are not named in the Second Clauſe: 
Reſp. The Reaſon is, becauſe Selling Wine is pꝛohibited, and fo 
Taverns are pꝛohibited in cffect : Taverns and Wine ſellers are 
Convertible; and the woꝛds of the Licenſe are only, to ſell Wines 
by Retail. And where the Moꝛds of an Act are doubtful, 
ſuch an Expoſitton ought to be made ok them, as will beſt 
obviate and redzeſs the Miſchief. Viae Co. Lit. 188. Now one 
Miſchiek here is, Drinking in Taverns, of which Notice is taken 
in the Statute of 28 Edw. of the View of Frank pledge. And 
ſuch Licenfes are not favoured in Law, Vide Dyer 270, a. 
Obj. The Pꝛadice has been-contrary., Reſp. This were a 
p2oper Objection, if the Law were in the Affirmative; but this 


Statute runs in the Negative, Vid: 1 Inſt. 115. a. As to what 


has been argued concerning Preſidents, they are fo2 us: Vide 
Dyer 270, a. And 19 & 25 Eliz. Sir Walter Rawleighis Caſe, 
where Licenſes habe been granted by the King to that effec, 
viz. to (ell Mines in their Houſes.- Likewiſe the Statute of 
12 Car.'z.'is fo; advancement ot the King's Revenue, and 
ought therefoze to have a large and beneficial Conſtruction fox 
the King's Pzoffit. And the Proviſo therein does not reach our 


the Caſes of the Court of Wards. Do he concluded, and pꝛayed 
Judgment pro Quer. | 

Ellis Arcued fo2 the Defendant. pe inſiſted, That the Second 
Enacting Clauſe was put in favour of Vintners, and that the 
meaning of it was no moze than this; viz. That no others, 
but only ſuch as were in the fozmer Clauſe allowed to be 
Licenſed, ſhould ſeU Wines by Retail. He cited Pl. Com. 17. 
464, & 469. 1 Inſtit.36 5. It is Enacted, x Car.1. cap. 4. That 
Keepers of Taverns ſhall be taken to be within the Statutes 
made 1 & 4 Jacob. 1. 
would have been to no purpoſe, ik they had taken the Law to 
be againſt Keepers of Taverns ſelling any Mine at all, to be 


ſpent in their own Douſes. And ik the Law were, as it is 


urged foz the Plaintiff, chen no Traveller upon the Road could 
Fre dzink 


againſt Tag in Ale-houſes : -CUhich- 
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Dink a Glaſs of Tine in his Inn, it the Inn be a Tavern, 
but muſt ſend fo2 it out of his Inn, which is wirealon- 
üble. 5 | 
Afterwarys in Eaſter Term, 16 Car. 2. the Judges delivered 
their Optnions ſeriatim. 41, 

Baron Rainsford Argued pro Quer. Ye ſaid-Thyee things 
were to be conſivered in the Expoſition of a Statute ; Firſt, 
Mhat the Common Law wag betoze the making: af; the Stge 
tute. 2. Chat the Miſchier was, which the Law-makerg 
would redzeſs : And, Thirdly , (What Bemedy the Law hap 
pꝛovided fo2 that End. Now in thiscale, Firſt, Jt was lawful 
befoze the making of this Law, lor any Man to ſell CWinr 
where he pleaſed himſelf. Secondly, Foz the Miſchiefs , ſte the 
Preamble of the Statute, | Thirdly, Foꝛ the Remedy p2oviben 
by the Law, ſee the Purview ; which conſiſts of two Clauſes 
concerning Uttering of Wines; Firſt, The fir Clauſe carries 
a Reſtraint upon Perſons that have no Licenſes. The Second 
Reftrains them that have Licenſes: Ste the Second Clauſe, 
That no perſon or perſons whatſoever , ſhall ſell or utter by Re- 
tail any kind of Wine or Wines, to be drunk or ſpent in his or 
their. Manſjon-hauſe or Heuſes, or other place in his ox their 
Tenure or Occupation,&c. And as in 5 Co Edriche's Calc, one 
Clauſe in an Ag of Parliament, miſt not *bzagats-02 Control 
another. And in; this Cale, the Second Clauſe reſtrging the 
ſelling oz (pending of TWinech by Retail in any Taverns: fe: 
thefe two Reaſons ; Firſt, ' Che Firſt Clauſe was made againſt 
ſuch as ſhouid Sell without Licenſes ; ſo that the; Second Clauſe 
weded nat with refpect to them, but was adden for: them that 
ſhould have Licenſes , to direck how they should ſel} their 
Mines, viz. Not in their Manſion-houſes, nor, &c. Secondly, 
the Act were conſttued otherwiſe, this Inconvenience wauln 
follow, viz. That one and the ſame perſon; would be ſubjected 
to two Penalties fo2 one and the ſame Offeneo, bp the fame 
Act of Parliament; that is, £9 the 5 1: by virtue of the Firſt 
Clauſe, audto the. :o by the Second Clauſe; which: it canuot 
reaſonably be ſuppaſed that the Parliament eder intended. Tis 
true, in Dr Foſter's Caſe, 11 Rep. we mist with ſuch a thing, 
but the ſeveral Penalties there ate in by ſeveral As, not 
by one and the lame Act of Parliament. It has, bien Objected., 
That the Statute of 1 Car. . cap. 4. Lanterning Tipling, ex⸗ 
tends to Taverns. Reſp. That Clauſe well may be ſuppoſen 
to have bien inſerted in that Act, by reaſon- that 
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the Licenſe it ſelf, Reſp. To abzidge the Power that one had 
befoze, is uſual, and may be done by the Common Law; as if 
a man makes a Feoffment in Fee, p2ovided that the Feoffee 
ſhall not *lien to ſuch a one; much moze by Act of Parlia- 
ment. Obj. No man has been bought fnra queſtion upon 
this acco int; an? the Pzactice has been ſo, that Vintners have 
without control! ſold Wine by Rerail , to be ſpent in their 
Youſes. Reſp. This does not appear Judicially to the Court. 
And there has been much alteration in the pꝛagice ſince 7 Ed.s. 
noz does Uſage deſtrap the Effect of a Law, though it be 
againſt if, Co. Lit. & 1. Et multitudo errantium non patrocinatur 
errori. And now Licenſes to (ell Uine are become part of 
the Revenue of the Crown; and therefoze Couſtructions upon 
gas of Parliament muſt be favourable with reſpec to them, 
4 Ed. 4.3. 12. Plow.Com 10, 1 1. | | 
Baron Turner pro Quer'. He Argued much upon the ſame 
grounds. Ye was of Opinion, That Vintners, as well as 
gther Retailers, were within the Second enacting Clauſe ; and 
that there was no material difference betwirt them: But that 
they were Synonymous in the intendment of Law. And here 
the Clauſe is Negative, which enkozceth a moze violent Con- 
ſtruction. Vide 11 Rep. Magdalen Coll. Caſe, he gave the ſame 
Anſwer that Rainesford had done, to the Objection grounded 
upon the Stat. of r Car. x.c.4 And to the Objection concern- 
ing the Inconvenience that Travellers would be at, he an- 
ſwered, That the Innktepers might pꝛevent that Inconveni⸗ 
ence, by taking Licenſes to vend CUine in their Pouſes ; and 
— that Judgment ought to be given fo2 the Defen- 
ant. "SEP ; | 

Baron Atkyns pro Defendente, fo2 theſe Reaſons + Firſt, Be- 
cauſe the Intent of the Act appears to be, That a Man having 
a Licenſe purſuant to the Act to kiep a Tavern, map by virtue 
of that Licenſe ſell Mines to be ſpent in bis Douſe. Now 
the Intent of an Act muſt be gathered from all the wozds of 
the Act put together. Of this Act there are Four Parts to be 
conſidered ; Firſt, The Title of the Act. 2. The Preamble. 
3. The Purview. - 4. The Proviſo. The Title and Preamble of 
the Act, are the Introductozy part theregf, and a Rey to the 
Law. Sec the three Purviews of the Statute. Secondly, Beloze 
this Act was made, the Law did not look upon it as a Mil⸗ 
chief. to ſell E A ine, to be ſpent in a Tavern; and therefoze we 
have the leſs reaſon to believe, that the Makers of this Act de- 
ſigned any Remedy whereby to pzevent that. And yet there 
were eleven oz twelve Aas of Parliament made befoze con- 
cerning ſelling of - Mines, prices of Tine, Impoſitions 
5 1 upon 
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upon Mines, and Foreſtallers of them: But no Remedy was 
ever pꝛovideb to reſtrain Taverners ftotn ſelling Wines in their 
Houſes ; no2 was that looked on in the Eye of the Law as a 
Miſchiek. Thirdly, Mo Information, o; Popular Action, has 
ever bien bꝛought fo2 this Offence againſt the Law, with which 
the Defendant is now chaeged; though it has been frequently 
committed every dap, and would in all likelyhood, at one 
time 02 other, have been pꝛoſecuted, ik the Law had bien 
taken ſo. Obj. Againſt expꝛels Negative wo2ds no Jnterp2e- 
tation muſt be admitted. Reſp. Firſt, There are in this Act ot 
Parliament many Membta incidentia ; which muſt all be fo 
Expounded, as to be conſiſtent with one another. Secondly, 
General Clauſes in the Purview of an Act, may reſteaſn Gene⸗ 
ral Clauſes in the Pꝛeamble; but not ſpecial and particular 
woꝛds and Clauſes, as there are here ; vide Hob. 182. Burton & 
Morrice's Caſe. Ce-Magn. Chart.28. Again,This Second Clauſe 
ts a diſtinct Act by it ſelf, and extends only to Private Houſes, 
fo2 which no Pzoviſion was made befoze ; vide Plow. Com. 263. 
And it is a conftant Rule, That upon all Acts of Patliament 
there muſt be ſuch a Conffruction made, as that ene Clauſe may 
not deſttoy and feuftrate another. Fourthly, Beteauſe the Sta⸗ 
tate of 7 Ed. 6. is taken away by 1 Jae. 1. cap. 2 5. with refpect to 
Private Houſes. Fifthly, Acts which reſtrai the Common Law, 
muſt be Conttrued ſtrictly. 2 Inſt. 465. 18 Ed. 4. 16. Obj. But 
the King's Proffir is coitet ned iu the caſe, Reſp. ZUe are bound 
to abjudge actoꝛding ts the Keaſori of the Law, and not fo2 the 
King's Proffit; as Starkey ſaid, 2 1 Ed.4 45. and fo he conchided 
for the Defendant: | 
Hale Chief Baron pro Defendente. Te are to conſider in 
this Cafe, Firſt, That by the Common Law any man might 
kitp a Tavern, and ſelf TUtnes there without controll; but ill 
Oꝛders kept in luch places were puniſhable at Common Law, as 
Nufances : And that Tavern-keepers uſed to Ketafl Mines, to 
be fpent in their own Youſes befoze 7 Ed, 6. appears by the 
Statute of x8 Ed. 2. de viſu Franci Plegii: Art. 28. Of ſuch as 
continually haunt Taverns, and no Man knoweth whereon they 
do live; dim by 5t Hen. 3. de Piftoribus ; and by 4 Ed: 3. cap. 12. 
5 Ed. 2.cap. 1. 24 Hen. 8. cap. 6. by which Statutes Prices of 
Wines, ant Diſorders in Taverns ate Hfmired and correaed. 
The Second thing to be confivered, is what Alteration the 
Statute of 7 Ed.6. has made herein. Now this Act, Firſt, limits 
the Prices of Wines. Secondly, Reffratns Perſons from ſelling 
Wines: And, Thirdly, Jt reſtrains the Number of Vintners, 
and the Liberty which they had befoze. And this we may di- 
vive imo theſe Parts: Firſt, Who they ate chat — to 
rep 
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keep a Tavern out of a Cozpozation. Secondly, TUho are 
allowed ſo to do within a Cozpozatfon ; and the Penaltfes 
upon others not allowed by the Act. Thirdly, The Reſtraint 
within Market Towns, which is double, accozding as they ate 
Cozpozate oz not Coꝛpozate. Fourthly, How they ſhall be Li⸗ 
cenſed. Fiſthly, CUihat Numbers ſhatt be Licenſed. For theſe 
things Vide the Statute at large. Now the Clauſe upon which 
the Queſtion here ariſeth , has a Saving annexed to it, and the 
Dtatute of 12 Car.2.cap.25. hath Two Savings; See them in tlie 
Statute. So that Two Points ariſe hereupon: Firſt, Mhether 
02 no, befoze the Statute of 12 Car. 2. ſelling of carne in a 
man's owt Youſe might be licenſed; and how? Secoridly, 
ether oz no there be here fuch a Licenſe, as the Lam requi- 
revs Eis obter vable fn the firſt plate, that every Tavernet 
might lawfully Retail Wines; but that every Retailer of 
ines might not kiep a Tavern, m ebery Tavern 
is a Houſe, but nut vice verſa. A Taverner may lawfully Re- 
tail Mines to be ſpent in his Houſe by the Statute 42 Ed. 6. 
tox theſe Reaſons : Firſt, The Preamble, which fntrodniceth the 
ſenſe and meaning of the Statute , erpzeffeth the MWiſchtef 
that was befoze, and which was intended to be 1291 ſſed; 
and the Caſe in queſffon is not within the Piſchlet. 
Secondly, The Clauſe which creates a Queſtfon in this caſe, 
is to be underffood of Uetailing Wines in Private Houſes, 
which are not Taverns, Thirdly, The Reaſon of Carter's Caſe; 
cited 8 Rep. in Denham's Caſe, extends to our Caſe ; to wit, that 
a General Clauſe ſhall not be ſtretch d to particulars menti⸗ 
oned befoze. Fourthly, The wozd Houſe in the Statute, is to 
underſtood of Private Houſes; and to ſuch only does the Act of 
1 Jac. i. cap. 2 5. extend. He that has aLicenſe to keep @ Tavern, 
has liberty to Retail Wines to be ſpent in his Tavern: And the 
woꝛds, Colour, Craft, Engin, or other Means, ate to be taken in 
malam partem, and muſt not be applyed to them that have 
Licenſes mon to the Act. Object. This Decond Clauſe 
extends to all perlons whatſoever, oz elſe a man ſhall be liable 
to a double penalty fo2 one and the (ame Offence, Reſp. Rather 
we ought to infer, that General wozds may be reſtrained by 
Particular wows going befoze: Vide 8 Rep. Dr.Bonham's Caſe, 
in like caſe of a Penalty. And the true meaning of the Act 


was, that no perſon ſhould ſell Mines out of a Market Town, 
under the penalty of Ten Pounds; no within a Ma Tow, 
under the penalty of Five Pounds; no? in a Pzivite Boule, 


under the penalty of Ten Pounds, whether within oz without a 

Market⸗Town. Atty a Man may Retail Mines without 

kieping a Tavern; but not è contra. The Second _— 
c 
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which is rhe moze difficult of the two, is, whether oz no the 


Licenſe in this Caſe of ours, be a ſufficient Licenſe to exempt 
the Delendant from the penalty of the Law: Foz the Licenſe 
is only to Retail Wines, and not to ktep a Tavern: which muſt 
be kept in a certain place. And J am apt to think that this 
Licenſe, being only do Retail, is not ſufficient ;- but this J will 
conſider further of. becauſe it has not pet been ſpoke to. 
And upon thts laſf point Judgment was Arreſted, quouſque, 


C. 

The Court directed to habe it argued , whether oz no upon 
the Special Verdict a Sufficient Licenſe were found to ktep a 
Tavern; f92 if there be not, then thEDefMmoant is within the ſe⸗ 
cond Clauſe of the An of 7 Ed. 6. being only a Retailer of 
Mines, and ſo not qualificd to utter Mines to be ſpent with 
in his Houſe. | 

Serjant Maynard pro quer. But he miſtook the Point, and 
Argued that a Taverner could not ſell Wines to be ſpent in his 
Youſe ;. and that a Taverner and a Retailer were one and the 
ſanie. But becauſe the Court had already delivered their O⸗ 
pinion , and directed one ſingle Point ts be Argued, which he 
had not pꝛepared himſelf to Arguz, he deſiſled. 3 
 Hardres pro Defendente. I conceive that upon the Special 
Verdict taken all together, there appears ſufficent matter to 
enable the Defendant to keep a Tavern. Firſt, The Jury find 
expꝛeſsly that the Defendant was appointed by the Mayo), Al- 
men and Comminalty of York, by Writing to kp a Tavern 
within the ſaid. City, and that the Deſendant's Tavern was one 
of the 8 Taverns, appointed and Authorized by the Stat. of 
7 Ed. 6. to be kept within the City of York, and to ſell Mines 
by Retail there, from the day of the date of the ſain Waiting 
fo2 a Pear: UWibichTWaiting they find in hæc verba, Know all 
Men, &c. by which (Uiting the Defendant has Licenſe given 
him to Retail Wines, but not in erpzeſs wozds to kiep' a Ta- 
vern. They find mo2eover, that by the Colour of this T12t- 
ting, the Defendant (who had no other Licenſe) fold lines 
to be dzunk in his Hauſe. So that upon the whole matter; 
the Jury find that the "Defendant was Licenſed to'kep a Ta- 
vern, and kept a Tavern atccozdingly; which being matter of 
Foct only, the Tury are Judges of it. . | 

Secondly, J take it fo; a ground, that if a Jury find fome 
General matter directly and poſitively, aud afcerward find ſome 
Special matter, the Court in ſuch a caſe, ought fo to apply rhe 
Spectal matter, as ta make it conſiſtent with the General 
matter, if it map be. v. 6 Repr. Dowdale's Caſe. - 
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So in the 9 Rept. in the Earl of Shrewsbury's Cafe, fol. 51. b. 
In an Action upon the Cafe foz holding a Court, and taking 
the pꝛolfitts of it, the Oefendant pleaded Not · Guilty: The Jury 
found that from ſuch a day the Oectendant held rhe Court, uf 
que impetrationem brevis, & ſemper abi nde recepit proficua, &c. 
and the Court held that this laſt abinde ſhall be unverſtood, to 
reach only to the Purchaſe of the zit; becauſe elfe it would 
make voin the Verdict, if it took in all the time, to the time of 
the Verdict And conſeauentiy, Dammages given fox all that 
time. So here this koꝛm ot the Licenſe, may include a power 
to the Defendant to kirp a Tavern, decauſe every CTaverner 
ts a Retailer of Mines, tho' every Retatter ot Mines, is not 
a Taverner : And the Jury have ſound, that the Defendant 
was hereby Licenſed to keep a Tavern. And if the Licenſe 
be ſa Underiood, all the parts of the'Gierdfot will ſtand toge⸗ 
ther. true it is, that if the Special patt of a Werdick 
contradict the General part, then the Spectat part oniy thail 
ſtand, v. 20. Eliz. Dyer, 361. in Debt - againſt Executozs, the 
Tllue was upon Aſſetts enter majnes 3. and the Jury found 
a Special Uerdict, ſcil. that the Teſtato2 made/a Leafs foz 
years of a Hauſe, and certain Jmplements therein, rendzing 
Rent to him, his Deirs and Afigns;: and that the Executoꝛz 
had received the Rent ever fince : the Teſtatozs Death, & 
iſſint Aſſettes. Pet the "Court Over⸗ ruled the Concluſion of 
Allets, becauſe by the Special änding na Aets appear- 
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Thirdly, I conceive the Mos ot this Licenſe mill amount 
to enable the Delendant to keep a Tavern. Firſt, Becauſe in 
the Licenſe that is found, the Oefendant is called a Vintner: 
And therefoze it is ta be pꝛeſumed That the Kicenſers in⸗ 
tended to give him leave to follom his Trade. Secondhy, It 


appears by the Ger dice, that by verme. of the Licenſe he kept 


a Tavern, and that his was one of the eight Taverns in York : 
And therekoze it is to be pꝛeſumed, that the Licence was grant- 
ed on purpoſe to enable him ſo to do, as in 5 Hen. 7. 1. a Lt- 
cenſe to Enter and Occupy amounts to a Leaſe, and ought to 
be pleaded (8. Thirdly, A Licenſe ought to be taken moſt ſtrong- 
ly againſt him that Gzants ft, and fo? his Advantage, to 
whom it is Gzanted. As in x3 Hen. 7. 13. A Warrant fo a 
Buck in a Park, impowers the Servant of him that is 
to habe the Buck, to go into the Park fo2 him, and to Alliſt 
the Park-Keeper in killing him, and to bzing him away. Oo 
13 Hen. 7. 13. in the Dutcheſs of Suffolk s Caſe : A Licenſe 
given to me to take Mood, and carry it with a Cart over 
another Yan's Gꝛound, extends to my Servants ; 2 
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is matter of p2zofit. Otherwile, if it were matter of Plea⸗ 
ſure only, as to walk in my Garden. And in this Caſe, the 
beſt intendment koz the Defendant is, that he be hereby cna- 
bled to kp a Tavern; fo2 the Licenſe can be of no be:tcr uſe 
to him. | 

Objection , The Statute mentions two ſozts of ſellers of 
Tine, viz. Retailers and Taverners : And Licenſes to keep a 
Tavern, have uſually the wozd Tavern fn them. Reſp. Pet 
Taverners are the chief Ketailers : And therefoze the T1020 
Retail ſhall have ſuch a conſtruction , as will carry the moſt 
cffectual and benefictal -ſenſe : And though Licenſes to Ta- 
verners have thoſe wozds uſually, yet they are not of necelſ- 
ſity, but are forma loquendi only. And ſo he concluded pro 
Deſendente. + 

But per Hale Chief Baron, & totam Curiam, ther is not a 
ſufficient Licenſe found here to kiep a Tavern. Firſt, Tavern- 
keeping and Rerailing of Wines, ate things of -@ different na- 
ture from one another. Secondly, They have diſtinct” Appellati⸗ 
ons given them fn the Statute, and diſtinct "penalties are 
inflicted. Thirdly, Il Taverners and Retailers of Mine were 
all one, the deſign of the Act would be diſappolnted, by rea- 
ſon of their number, and the places in which they Lide: Foz 
Retailers are not reſtrained to any certain place oꝛ numbers, as 
Tavern keepers are. Fourthly Becauſe» the Cuſtom bas al⸗ 
ways bien, that when a man häd a Licenſe to kiep a Tavern, 
the wozd Tavern was erpeſſed in the Licenſe. And although the 
Defendant be ſtiled a Vintner, that is in a ſecond Licenſe, not 
in the firſt, upon which tbe ict is given foz 5 1. penalty: 
And though it be found that he kept one of the 8 Taverns, 
yet no Licenſe is found enabling him ſo to do. | 

So upon this paint, viz. foz want of 'a' ſufficient Licenſe in 
this behalf, Judgment was given againſt the Defendant. 
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Cuſtoms, fo taking moze fo; Cuſtom than they ought, 
the queſtion was ſingly this; viz. By the Book of Rates, an- 
nered to the Act of Tunnage and Poundage five pounds per 
Cent. are allowed to the Merchants out of the ſubſidy of 
Poundage, and 10 l. moze fo2 ready Mony: And whereas 
twelve pence in the pound is due and payable to the Bing foz 
Poundage, ſir pence in the pound moze is given by another 
Act, and called the Additional Duty: And whether 02 no five 
pounds per Cent. ſhould be allowed out of this Additional 
Duty 02 not, was the Queſtion ? 

Sir Robert Atkyns argued pro Quer. Firſt, From the Title of 
the Book of Rates, which mentions the benefit of Merchants, &c. 
Secondly,” From the Generality of the Clauſe, whereby the 
five pounds are allowed, viz. of all Subſidies : And the Addiri- 
onal Duty is part of the Subſidy. Thirdly, This Additional 
Duty is of the ſame kind and nature, to all intents and pur- 
poles with the oziginal Subſidy of twelve pence in the 
pound. And the ſame Book allows it foz Wines, and pet 
there is an Additional Duty upon them, and called ſo. 

Stevens pro Defendente. This Additional Duty ts diſtin from 
the Subſidy, becauſe otherwiſe denominated ; and a ſpecial al⸗ 
lowance being made to the Merchants out of the Subſidy, 
that cuts off all other allowances, unleſs they were directed 
by ſpecial woꝛds; as where in Caſe of leakage 12 l. per Cent. is 
allowed, that cuts off all other Allowances : And ſo he thought 
the Act in this Caſe ought to be interpzeted. | 

Hale Chief Baron. Jt the Subſidy of twelve pence in the 
pound and the Additional Dury of fir pence, had bien both of 
them in one and the ſame Act of Parliament, there had then 
bien no doubt in the Caſe, but that the Allowance of 5 I. per 
Cent. ſhould have been made out of both. And as it is, it is 
upon the matter but one Entire Subſidy of 1 Shilling and ſix pence 
in the pound: ſed Adjurnatur. 

In Trinity Term after the Judges delivered their Opint⸗ 
ons ſeriatim. Baron Rainesford was of Opinion, that 51. 
ought not to be allow d out of the Additional Duty, but only 
out of the twelve pence in the pound: He ſatd, Firſt, This Ad- 
ditional Duty was given in lieu of the Exciſe, out of which no 
ſuch allowance was made. Secondly, That in the Dtatute of 
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Tunnage and Poundage fol. 4. the Subſidy ts deſcribed, and it's 
vefcription does not agree with the Additional Duty. Thirdiy, 
The Books of Rates makes a diſfinction⸗betwixt theſe two 
Duties ; as appears by the ſecond Rule and twelfth Rule, by 
the different names given them, and different times appointed 
fo} papment. Fourthly, Becauſe the 10 l. per Cent. allowed 
fo; pꝛeſent payment, is an allowance which depends upon the 
Merchant's Election; and that ſhews it ta be different from 
the Subſidy of twelve pence, &c. Object.c The Seventeenth Rule 
is General; viz. Out of all Subſidies. Reſp. But this Duty 
of ſix pence per pound is not «the Subſidy, no any part 
of it; and it has Allowance pecultar to it ſelf. Object. The 
Title of the Rules mentions the benefit of Merchants. Reſp. 
The Pꝛeamble of the Act mentions Tunnage and Poundage, 
to be given to the King fo2 the defence of the Dea, which is 
Univerſally fo2 the good of all Trade. Object. But Stran- 
gers have this allowance made them. Reſp. Becauſe they pay 
moze than Englichmen. Object. This allowance has been 
made by the Comtiſſioners of the Cuſtoms. . Reſp. Neither 
the Ring no2 the Farmers ate concluded by their allowing 
it, At it were not due. - 

Baron Turner, Baron Atkyns and Hale Chief Baron argued 
all pro Quer, that 5 1. per Cent. ought to be allowed out of 
the Additional Duty, as well as out of the twelve pence per 
pound, Firſt, Jt appears tn divers places of the Book of Rates, 
that ſix pence in the pound, Is look't upon as part of the Sub- 
ſidy.of Poundage ; and then 5 1. being by the Sevenceenth Rule, 
to be allowed out of all Subſidies, muſt be allowed out of that. 
Secondly, Jt is in reality a Subſidy of Poundage, becauſe paid 
by the pound. Thirdly, The Book of Rates is incozpozated 
into the Act of Parliament, and is part of it; ſo that what- 
ever is there, is to be taken as if compiz d in the body of the 
Act it elf, It's Objected, that this Duty comes in liew of 
the ExciſeReſp. That does not appear to us: But ik it be ſo, 
it's nam converted into a Duty of another Nature. Obj. O⸗ 
ther Allgwances' are directed. to be made out of this Duty; 
viz. 10 l. per Cent.Reſp. That Allowance is only fo Intereſt, in 
reſpect of pꝛeſent payment. Obj. It's called by another name. 
Reſp. The woꝛd Additional ſhews it to be a Sublidy , and 
of the ſame nature with the twelve pence in the pound. In the 
Act of — and Poundage, Paragr. 13. the ſum of 3 l. and 
4l. a Tun Additional Duty is given and ſo called. Object. 


By the lecond Rule a moity of the twelve pence in the pound, 
is to be allowed in caſe the ſame Merchandizes be expozted 
gain, and the Whole Additional Duty. Reſp. That is only 
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in one particular Cale, which does not alter the Nature of 
the Duty. And Judgment was given pro Quer, niſi, 6c. 


Veale verſes Priour. 


N an Action upon the Caſe, foz diſturbing the Plaintiff in 
F exerciſing the Office of the Regiſterſhip of Policies of AC 
ſurance in London, and taking the Pzofits thereof ; Mp⸗ 
on a Special Uerdict found, the Queſtion was, whether oz no, 
that were an Office Gzanteble fo2 years oꝛ no? 
Mountague pro quer. Thyee things are here to be conſiderey. 
Firſt, TAhether this be a good Office 02 not. Secondly, UGhe- 
ther oz no it be an Office of Truſt. And Thirdly;' Whether 
it may be Gzanted jor years 02 not? Foz the firſt, he held it to 
be a good Office : That tn many Caſes the King might create 
an Office de novo, by the Moꝛds Conſtituimus,Erigimus ; but 
this Office ſeemed by the: Statute of 43 Eliz. cap. 1 2. to be 
an Office by Preſcription. Pet tf it were but an Office 
in Reputation; and mentioned as an Office in Patents 
and Grants, that were ſufficient , without words of Cre⸗ 
ation, Erigimus & Conſtituimus , &. Vide 12 Edw. 4. 79. in 
caſe of a Gzant of the Office of Brorage. Alſo in this caſe, 
the Gzant of an Office, and the Appointing ok an Officer is 
good without Conſtituimus, Erigimus, &c. becauſe it was an 
Employment in being befoze : As tn caſe of a Warenner 02 
Parker. Vide 21 Ed. 4. 79. Alſo if an Officer be conſtituted by 
Gzant, it is ſufficient, although there be no Office erected by 
expꝛeſs wopds, as appears 9 Ed. 4. 1 . b. It the Bing Gzant 
to a Man the Office of Youſe-keeper, with a Fee fo2 ererciſing 
it, it's a good Gzant though there were no ſuch Dffice befoze; 
Dyer 200. b. And that an Office de novo map be Erected with» 
out the (ods Erigimus, Conſtituimus, &c. appears by Cre- 
mor and Burner's Caſe, Mich.:65 T. B. R. Enter, H. and Field and 
Boothby's Caſe, in 1658 B. R. Enter Paſch. 1657. Rot. 474. 
Gꝛant of the Office of Pouſe-keeper, good by the wozd Conce!- 
ſimus. Object. Yere's no fe Gzanted, Reſp. It's Gzanted 
that the Fe ſhall be aſcertained by the Mayoz of London. Be⸗ 
ſides, a Fe is not of neceſſity, Vide Moor p. 808, 809. the 
Biſhop of Salisbury's Caſe; where it is held, that the Conſtitu⸗ 
tion of a New Office and Officer is good in Law though no 
Fix; neither Annual no2 Caſual were annered to it at firft. 
Foz the Second Point; be held it to be an Office of Truſt. 
Thoſe are Offices of Truſt, which concern the Common» 
Meal, the King's — the Adminiſtration of _— 
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and the Subjects tn General. Now this Office concerns Firſt, 
the King's: Revenues with reſpect to the Cuſtoms, as appears 
by the Pꝛeamble of the Act of 43 Eliz. c. 12. Secondly, It con- 
cerns the Subjects intereſt and benefit ; viz. All Merchants. 
And therefoze be held, as to the third Point, that it was not 
Gzantable fo2 years, no moze than the Office of Marſhal of 
the King's Bench, Vide 9 Rep. Sir George Reynel's Caſe, & 
les reaſons. la done. Cr. 1. Rep. 584. Bro. Office, 45. So he 
concluded fo2 the Plaintiff. i 
Symſon pro Defendente. Ye argued, that it was an Office 
Gzantable fo2 years. Firſt, The Right of Gzanting and E- 
recting New. Offices is Meſted in the King, as the Head and 
Fountain of Juſtic« : Mhat Gzants are void in fuch Caſes, 
Vide Nat. Br. 222. 13 Hen. 4. 14 Dyer 51. and fo2 the Nature 
of an Office of Truft, Vide Co. Lit. fol.3. b. But Sir George 
Reynel's Caſe. 9 Rep. is Dbjeced. Reſp. There is a Condition in 
Law annered to Offices, by which they become foxfeitable 
though Miſuſer, Abuſer and Non uſer: From which an Anz 
ſwer may be given, to all that is urged from Sir George Rey- 
nel's Caſe, th Rep.Vide Pl. Com.380. that where there is truſt 
and confidence repoſev in an Officer, ſuch Officer cannot 
make a Deputy , unleſs- he be impowzed by expzels - wozds 
foto do. 9 Rep. the Earl of Shrewsbury's Caſe , and the Lady 
Ruſſel's Caſe. A Deputy may be made, where an Office is diC- 
poſed of to a Yerſon, that ts uncapable to manage it in per⸗ 
fon. Vide Pl. Com. 38 1. that a Moman may be endow'd of an 
Office, But the true and ancient diverſity, is betwirt Officers 
Judicial and Miniſterial. Cro. 1 Rep. 276, 556. Object. if this 
Office be allowed to be Gzantable for years, then it may be 
loꝛteited fa Outlawry. Reſp. That will not follow: Foꝛ⸗the na- 
ture of the thing may erempt it. Vide Dyer, 2. Pl. Com. 380. 
An Annuity pro Conſilio impendendo not foxfeitable. In the 
9 Rep. in Sir George Reynel's Caſe, the Cuſtom of the Court 
was urged, which ts not in our Cafe. And the confequence 
of not allowing this Office to be Gzantable for Years, will de 
conſiderable. In 6 Car. x. the Office of Printing was Gzanted 
to Barker and Bill fo2 Years: And it was held to be a good 
Gꝛant by Juſtice Jones and Doderidge, upon a reference to them 
fromthe Council⸗Cable. And the ſame Dbjections were made 
there that are here. And one Keaſon given by them was, 
becauſe it was but an Imployment. And no moze is ours. So 
the Office of Poſt-Maſter was Gꝛanted to the Lozy Stanhope 
fo2 Years, and held ta be good. Clheretoze, he prayed Juvg- 
ment pro Defendente. 5 
Hale 
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Hale Chief Baron. The Office of Garbler has been held not 
G2antable for years, but that ſuch a Gzant amounts to an 
Appointment; as was held in the Caſe betwirt the City of 
London and Hatton. Employments:- of Private Concern, 8s that 
of a Houſe keeper , are grantable foz years; otherwiſe of Of- 
fices that ate of a publick and general Concern. Adjornatur. 


Afterwards in Hillary Term 16 & 15 Car. 2. Regis, the Barons 
delivered their Opintous. | 

Baron Rainesford pro Defendente. Firſt, I will tonſider how 
the Law woulo have ben in this caſe, befoze: the making of the 
Statute of 43 Eliz. cap. 12. concerning Policies of Aſſurances, 
Secondly, Yow the caſe ſtands upon the Statute: And, Thirdly, 
How the Law is ſince the Sraturetnthistafe, + + . 

Firſt, He laid, the Patent under which the Plaintiff claims 
this Office, would befoze the Statute have been a Monopoly, 
and void, noz could it Hive. bound oz charged the Subject, 
Vid. Co pla. Cor. 187. 11 Hen. 4. 86. b. 13 Hen. 4. 14, b. Befoze 
the Statute a man hay no Benefit by Entring his Policy, 
noꝛ ts any Fee allowed by the Plaintiff's Patent, no2 is it 
found that the Bajo? of London has: fetled any accozding to 
the Statute : Do that the taking of a Fee is but an VUſar- 
pation. And therefoze the Plaintiff-having ns right to take 
it himſelf, cannot have an Action againſt another fo2 taking it. 
Beſides, the Gzant of the Office by the wozp Commiſimus 
is void, becauſe there was no ſuch Office befoze; as in the Caſe 
of Brocage, 22 Ed.4.79. Mo. Rep. 880. there ought to have bien 
the wozds Erigimus , & Conſtiruimus. Alſo, if the King hav 
Gzanted it with a Fee, it would have been void, becauſe the 
King cannot charge the Subjecn.. And it is not found, that 
any Fees have been appointed accozding to the Statute. Vide 
Co. 11 Rep. 89. & 9 Rep. 

Secondly, This Office by the Statute is only an Office ſoꝛ 
Regiſtring Polices of Aſſurance , attd does not extend to the 
Making of them. And Fees void by Law are not made good 
by the Statute, which gives only Power to the Yayo? and 
others, to ſettle Fees, and that does not appear to have been 
done: J take the Pſaintiff's Gzant to be ſo far good, as to 
Enable him to Regiſter, but not to take a Fee foz it. Object. It 
it be void as to one, it is void as to both. Vide 11 Rep. 
Auditor Curle's Caſe. Reſp. That was a Judicial Office, which 
ours is not: And a Gzant may be good fo2 an Office, though 
not fo2 Fees. Aga Gꝛant of the Letter Office with a Fee, has 
been held votd as to the Fee only , and with reſpect to a 
Subject, but good againſt the Ming. As a ——_— — 
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veyance may be good againſt one man, and void as to another. 
And if no Fee be due, then No Action lies fo2 the Plaintiff 
here: Vide 8 Rep. Jehu Webbe's Caſe; becauſe the Office ig a 
Charge without P2ofit. Et per G Aſſ. pl.. there is a diverſity 
between an Ancient and a New Office. 21 21 
Thirdly, The Plaintiff here has no certain Fee fo? Executing 
the Office, and therefoze can have no Action: Foz the Fees 
ougbt.to appear what they are, that ſo the Court may judge 
whether they be reaſonable o2 not, 11 Hen. 4. 86, b. 30 Aſſ. 4. 
Noz does it appear what Fees others have received befoze : 
Vide Mo. Rep. 474. Heddy & Welhouſe's Caſe. that the Fee 
muſt be reaſonable : And that the Court may adjudge whether 
it be oz no; Vide the Biſhop of Cheſter's Caſe, cited 10 Rep. 
in the Biſhop of Salisbury's. Caſe: As in caſe of Fines foy a 
Copyhold, where they are- uncertain, elſe the Subject may be 
oppreſſed. 379 $2.7 
Fourthly, The Gzant of this Office for years is. a good 
Gant, fox it is New Office: Ancient Offices muſt be granted 
no otherwiſe than they have acuſtomably been granted: 
Gzants of New Offices dre not reſtrained by Uſage. Object. 
gth Rep. Sir George Reynel's Caſe, x Cro.587. *Reſp. This Cale 
differs from that; Firſt, That was an Ancient Office, ours ts 
not, Secondly, It was an Office belonging to a Court in 
Weſtminſter-Hall ; fo is not ours. Thirdly, Che Officer there 
was to be admitted by the Caurt; not ſo here. Fourthly, Di⸗ 
ligence and great care is requiſite to the management of that 
Office ; this Office requires very little. Fifthly, That is an 
Office that requires skill o does not this. Sixchly, The 
Reaſsns that are given in that caſe, why that Office could not 
r be granted fo2 pears, do not reach this caſe, Vide 
5 Ed. 4. 3. * 
Chtte are many Pꝛelidents of Offices granted for years:Firſt, 
Oifices in which the ſafety ol the Realm is concernd; as the Office 
of Havener;i.e. Warden of a Haven 02 Port, by R. Hen. 6. The Office 
of Gun Founder, 1 Car. 1. the Office 8f Making Gunpowder, by the 
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Now King. Secondly, Offices that concern the trade of the Realm, 


I H. y. Exchange of Pony, 18 H. 8. of Gager. 17 R. z. of Aulnager. 
4 Hen 4. c. 24. and the Letter-Offtce temp. Car. 1.3. Offices that 
concern Adminiſtration of Juſtice, as that of Coroner and 
Sheriff, till the x4 Ed. 3.c.7. of Surveyo2 of the Gzeen⸗war, 
and of the 6 d. Writs in Chancery, and Dubpena's in C. B. 
and B. R. of Controller of Sealing Wirits, of making out 
19zoceſs in C. B. and in 9 Rep. 47. Of the Stewardſhip of a 
Court. And if the Gzant of this Office fo2 years ſhould be 
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Baron Turner argued foz the Defendant: Ye cited Hob. Rep. 
153. that a Miniſterial Office may well be granted fo2 years, 
und 11 Rep. Auditor Curle's Caſe ; and denyed that the Reaſon 
of Sir George Reynel's Caſe 9 Rep. could be applied to this. 

ut whereas it had been Objected that the Plaintiff did not 
ſet ſoꝛth a Title to the Office, he (afd that in an Agize that 
would have been necefſary, but not in an Action upon the Caſe 
Vide 35 Hen. 6.7. Avowry 43. 34 Hen. 6. 43. ne p. 500.338. 
It hav likewiſe been Objected ,* that the Plaintiff did nor at- 
ledge hot he was diſturbed, as he ought per 8 Rep. France's 
Caſe.” Reſp. It is found that he kept in the Houſe, and that is 
a ſufficient vifturrbance. But he concluved pro Def. upon the 
validity of the Gzant for yeats.” | 

Baron Atkyns pro Defendente. He arguey much as Baron 
Rainesford had done, and inffflgþ upon the multituve of 
Offices granted for years; and quoted Slade's Caſe, 4 Rep. 
that Preſidents make a Lam, ac. 


Hale Chief Baron. The Queſtion here atiſeth upon a fo2- 
mer Gꝛant for years made to him, under whom the Defendant 
claims, and a latter Gꝛant made for life to the Platntiff.of the 
Office of Regiſtring Polices#f- Aſſurances ; and J think Judg⸗ 
ment ought to be given fo2 the Defendant. I hold the Office 
in queſtion to be a good Office, and that the Plaintiff's De: 
claration is a good Declaration; but the Defendant has pꝛa⸗ 
duced a better title, fo2 it is ancienter and therefoze better, 
though his Gzant be but fo2 years. There fs no Office of 
making Polices', foz neither the Common Law, noz the Sta- 
tute, warrants the erecting any ſuch Office. Noz is this an 
Office by Preſcription. Noz was it well created by Patent in 
the 17th year of Queen Eliz. (fo2 then was the firſt Gꝛant;) 
but the Malidity of it depends upon the Acceſſion of the Statute 
of 43 Eliz. The Patent is void foz making Polices: Noz has 
ft any Walidity, but what it derives from 43 Eliz. ; and that 
Statute mentions only Entring of them, and as to that part: 
cular gives Ualivity to the Letters Patents of x7 Eliz. And 
there is no Impoſition here upon the Subject; and the Gꝛant 
is good, becauſe the Office is not limited to another perſon, 
but is incident to the Commiſſion granted by the King betoze 


the Statute , and the Statute takes notice of the Gꝛant. 


Vide the Statute. Object. There is no Office at all in the 
caſe, becauſe no Fee limited. Reſp. Though there be no certain 
Fte, yet the party muſt have what he reaſonably deſerves, as 
every one muſt, that does any thing fo2 another at his Requeſt. 


Now the Policies muſt be entred by the Statute of 43 — 
n 
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and the Law will allow a reaſonable matter fo; Entring them: 
And Uſage ſince the Statute hath now ſettled it, if not as a 
Fee, yet as a competent recompence fo2 his labour; as Labour» 
ers Rates, though certain, yet are not Fees , but Quantum 
meruits : And there map be an Office without a Fee, if the 
Officer have any other Equivalent p2ofit, Mo. Rep 808. Pere 
is a ſettled Employment , which the party undertakes fo2 a 
p2ofit, and fo2 which p2ofit he map habe a Quantum meruit : 
And if it be not in ſtrictneſs of Law an Office, yet it is a 
Pꝛofitable Labour and Employment, and (0 is valuable. And 
tho' a man have an Office without a Fee, as the Office of a 
Baily 02 Steward, though the Gzantoz may turn out ſuch an 
Otticer, pet a Stranger cannot: Noz can the Gzantoz turn 
him out, if there are Caſual p2ofits incident thereunto ; and 
if a Ft belongs to it, though he turns him out, he muſt pay 
him his Fe, 3x Hen.8. Dr. Grants. 

The Plaintiff here has made a title good enough in his 
Declaration. Firſt, Bere is no Monopoly; foz the Office is 
erected by 43 Eliz. and though the Gant be void in part, that 
will not vitiate the whole; as in the Caſe of the Letter Office 
afoze-cited, and in Sir Daniel Norton's Caſe, Hob. Rep. 12, 13. 
in caſe of Covenants bet wixt a Sheriff and his Under:-Sherttf. 
This Office being an Office by the Statute of 43 Eliz.a Gꝛant 
of ft by the wozd Conceſſimus is ſufficient, And as to that 
J take theſe Diſtinctions; viz. Firſt, Tf an Office be relative 
to ſome other thing , there the wozd Conceſſimus is enough; 
as the Office of Parkcr, Keeper of an Houſe, &c. thoſe Offices 
have a relation to the Park, the Houſe, &c. which are things in 
Being, and the Offices virtually contained in them ; as Cremer 
and Burnett's Caſe in B.R. Vid. Style's Rep. But the Law is 
otherwiſe in caſe of a New Office, converſant about a thing 
that had no Exiſtence befoze ; as 21 Ed.4. 78. 9 Ed.4.17. fo in 
ſuch caſe the woꝛd Conſtituimus ts requiſite. Object. This is 
not the Gant of the Office, but of the Officer. Reſp. Regu⸗ 
{arly Gzants of this nature are Gzants of the Office; but if, 
it appear ſufficient ly, as here it does, what the Employment is 
the Gꝛant will hold. But if his Employment do not appcar, 
the Gant is void, 8 Jac. 1. Bull and Cæſar's Caſe. 

Thirdly, The Plaintiff had done enough in laping a Di⸗ 
ſturbance in the Defendant, though he made himſelf no tit le; 
and as to this the Difference is betwixt a Pernor of a Rent o2 
other Pꝛokit, and the Terre - Tenant himſelf; the Right Owner 
needs not alledge a title againſt the fozmer; but againſt the 
latter he muff, if it be in a Real Action, vid.9 Ed. 4.11. fo; de 
does not claim the Kent, but diſputes the payment of it. m 
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in a Perſonal Action, as our caſe is, the Law is the ſame in 


both caſes, Cro. 2 Rep. Dent's Caſe. 

Fourthly, Pere the Title appears upon the whole Matter ta 
be fo2 the Defendant, becaàuſe his Gꝛant is prior to the other: 
and it fs good, though it be but for years: Firſt, Becauſe where 
a Gzeater Eſtate may be granted, there regular a Leſſer 
Eſtate may, unlels there be ſome ſpecial Reaſon to the con- 
trary: And if this Office may be granted fo; life, in tail oꝛ in 
fee, it may be granted fo2 years: And it is not univerſally true, 
that Offices cannot be Gzanted for years, fo; ſome can and are 
ſo granted. Secondly, This is not an Ancient Office, but one 
Erected de Novo. Thirdly, It is not of the Mature of this 
Office to be granted one way oz other; as in 18 Ed. 4. con- 
cerning the Clerk of the Crown. And Cuſtom makes a Law in 
ſuch caſes, vid.g Ed. 4. 1 1. Judicial Offices are not grantable in 
Reverſion ; but Miniſterial Offices are ; and by Uſage and Cu- 
ſtom a Judicial Office may be granted in Reverſion. And 
Cuſtom will make void a Gzant, 9 Rep. Sir George Reynel's 
Caſe. The like of the Office of Prothonotary , Clerk of the 
Pipe, Remembrancer , andChamberlain of the Exchequer. But 
where Uſage has not pzevail'd, there it is otherwiſe; as in caſe 
of an Aulnager, Cuſtomer, Controller, Sheriff, Coroner : Vide 
33 Hen.6.cap: B. Aad there is nothing here in the nature of 
the thing tt kelk, to diſable this Grant. Foz there is no Truſt 
in the caſe ; all that the Officer has to do, is to wyite after a 
Copy; as the making ok Subpœna's, and Sealing them is 
granted for years, and held good. And the Dfficer- here has 
liberty to make a Deputy, ſo that no Inconveniente can ariſe: 
And this Ercuſes any Diſability that may be in bis perſon; 
as a Regiſter's Office granted to an Infant in Reverſion was held 
good fo that reaſon; Voung's Caſe, 3 Cro. And if it were 
otherwiſe, it would be dangerous to many Gꝛants: And beloꝛe 
the Caſe ok Sir George Reynel, 9 Rep. the Law was taken 
otherwiſe, as in 30 Eliz: So he concluded pro Defendente, und 
Judgment was given accoꝛdingly. | | 
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Nan Infomation upon Deizure of Canary-Wines , fo; not 
paying Cuſtom , Not Guilty was pleaded , and upon the 
Trial a Special Verdict was found; viz. That Eight and Fifty 
Ton of Canary-Wines were laden on Board at the Canarics, 
and there was (o great a Leakage in-the-Uoyage + that when 
they arrived here at London, there was na mote Aline than 
the quantity of Two and Fifty Ton, And the  ſple. Queſtion 
was, {Uhether oꝛ no twelve pounds per Cent. which the Act 
allows foz Leakage, thall be allowep fo2 theſe-52 Ton; the 
Act directing x2 |. per Cent. to be allowed upon due Entry 

Stevens Argued fo2 the Plaintiff , That ft ought not to be 
allowed: Vide, the Book of Rates, Rule 8. Firſt, The Duty of 
Tonnage is due upon the Importation, and the Allowance foz 
Leakage is to be made then and nat afterwards : Vide the 
Tenth Clauſe in the Book of Rates. Secondly, There was no 
Allowance fo: Leakage till the Long Farljament, I mean no 
allowance. by N of Paritament, -buk (uch -Allawances as 
were, made by Parteular, Onder of Ving and Council; as 
appears in the Beigu at. Queen Elizabeth, King James, and 
55 Charles che Firſt. In the Sth year ot King James, the 

ang appointed A ccrtamn Allowance to be made, wherewith the 
Perchants were not ſatisfied, - (Uhergupon in 10 Jacobi the 
Rate of 12 1. per Cent. was ſetled ent ts be allowed 
upon due Entries made: And afterwarys;, as J ſaid, it was 
ſetled by act of Parliament. But it: was never meant, that 
it ſhould be in the power ot the Merchants, after their. Wines 
are come into Popt, ta ill up the Meſſels, and yet to be allowed - 
12 J. per Cent. fo; Leakage: Fo then it were not pꝛoperly 
Leakage, but Cline ſpilt at Sea in the coming. 
1 Object. The Entry is a due Entry, ik the true Content be 

ntred. 

Reſp. J deny that, with reſpect to Leakage: Foz if the 
Merchants muſt be allowed fo2 it, then muſt the due Entry be 
of moze than perhaps is really come into Pozt: As in this 
Caſe, If due Entry had been made, there ought Eight and 
Fifty Ton to have been Entred; viz. the quantity that was 
Laden aboard. Unleſs a Ueſſel were ſo run out, that there 
were but ten oz eleven Ton left within; and then ſuch Uefſel 
need not be Entred ; but elſe it muſt : And the Entry __ 
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af the Contents of the number of Ueſlels that were ſhipp's, and 
in no other manner: See the Book of Rates. After the Ueflels 
axe fili a un. there cannot be pꝛoperly laid to be any Leakage ; 
and the Aut muſk be Expounded ſecundum ſubjetam Materiam. 
And this act muſt be Expounded benelicialiy foꝛ avvancing 
ht King's Revenue. No 45 Shillings is given ta the Bing 
ko: euern Ton, and nz 1 per Cent: ullomen aut of the whole 
ez Leakbge ; which muſt be underitoon of the Number of 
Cons that are when:the Ships arrive, Leakage not reckon's: 
There muß be no conſmeration of that in the 4 Shillings, 
Hecauſe it is allowed fop-in the 121. per Cent. Me concluded 
kantbeneteint ift. e „ 0 


.  Lechmoere fog the Defendant. Firſt, The Duty is ta be paid 

upon Unlading * — — and Hanger 's Caſæ gg = ton⸗ 
cermiugPrizage, Which though a Dutß papable ta the Crown 
by che Common Law, there was pet a. Doubt, whether it 
could at all veſt till the 'Unlaving 2: But the Duty in our 
Cale is not a Duty at Common Law. - And- in Swinnerton's 
Caſe, the King granted fo2 years the Cuſtoms of ſich a Pozt; 
a Ueſſel came into Pozt, and befaze Unlaving the Gzanties 
term Expired, and another Gꝛant took plate, and the Queſtion 
was, whether of the two ſhould have the Cuſtom. of that 
Ship's Cargo ? That Caſe was ended by Compzomiſe ; but 
= better. Opinion was, that no Duty became due till Un- 

ling. F | | 
Secondly, . The Law favours Merchants; fo2 the Encou- 

ragement of Trade, and there is no reaſon why they ſhould 
pap Cuſtoms. fo2 nothing, which here the Merchant would do, 
if he were compeli'd to pay fog ſix Ton moze than is arrived; 
02 fo2 fix Ton ſpilt at Sea: Ste the Book, fo. 10. concerning 
Piracy and Loſs at Sea; pet is that but a Declaration of the 
Common Law. Vide Dyer 43. x H. 8. cap. 14. & Pl. Com. Fo- 
gaſſa's Caſc ; loft by Tempeſt ; and the Caſe of 31 Ed. 3. of 
G80ds, that periſh after they are come into Harbour, that no 
Cuſtom ſhall be paid fo2 them. | ; 

— Thirdly,” Tis à hard caſe,if a true Entry of all that is in the 
Ship. ſhall not be accounted a due Entry: But that Entry 
muft be made of all that was ſhipp'o, though it be gone befo2e 
the Mellel arrives; in which cale it would be a falſe Entry to 
Enter it. So that accozding to this, a true Entry ſhall not 
be a due Entry; but a falſe Entry ſhall. Noz is it material 
what the Number oz Contents of the Uefſels are; noz 
whether a Ton of {Uline be in one oz two Ueſſels: Cuſtom is 
paid by the Ton, and that is J by the Qgantum, _ 

A 2 
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out relpect to the Melſeis. Do he.concluded foz the Deten- 


daatr. 1 


Hale Chief Baron. Cuſtom is due foz Goods Impozted, when 
the Ship begins to break Bulk. And the 12 1; per Cent. al⸗ 
lowed fox Leakage, is in lieu of Five pounds per Cent. allowed 
upon ather Commodities: And chere. is the moze allowed 
upon Liquors, becauſe they are ſubject to moe Lols at Dea 
by Impoztation, than dry Goods are. But J take it, that 
Leakage is allowed in reſpect of the hazard the Mines run of 
being leſſened in quantity by Running at Sea; and therefoze 
that the Oziginal Contents of the Weflels,- when they were 


put on Board, and full, is to be regarded. Acornatur. 
Akterwards in Michaelmaſs Term, the Barons delivered 
their Opinions. N eo 


Baron Rainesford pro Quer. Ye argued, That Leakage is 
not allowable fo2 theſe 52 Tons fill d up. Firſt; Leakage be- 
comes due by Conſent and mutual Compact of Ming and 
Subject, as appears bp 8 & 10 Jac. | which has been cited, 
befoze which time no Leakage. was, allowed. And by this 


Contract it was to be allowed upon due Entry made; which is 


not here. And this Cafe may be compared to the 32 Hen. 8. of 
Wills; where the King has a third part by agreement. as it 
were, fo2 the toſs of his Mardſch ip. But ceſſante causa ceſſat 
effectus: As if an Annutty be granted pro Conſilio impen- 
dendo, oz to repatr a Park. It the Gzantee refuſe to give Ad⸗ 
vice, 02 the Park be deſtroyed , the Annuity ceaſes, 9 Ed. 4. 19. 
5 Ed:4.5. 41 Ed. 3.6. 21 Ed. 3.7. And if it were allowed, the 
Bing would loſe his Cuſtoms of ſix Ton, which will be 22 per 
Cent. Loſs to him. - 1 | | 

Object. TCwill be hard upon the Merchant tu pay fox 58 Ton; 
the allowance of 12 l. per Cent. will not be pzopoztionable to 
his Los. n 

Reſp. It is alt that the Act allows, and it ought to content 
him. And though it be not a ſufficient recompence foꝛ Spaniſh 
Mines. it is a very large recompence fo? French Mines: So 
that taking one with another, the Recompence is valuable foz 
both. Beſides the Merchant is not ro pay the Duty till 
Landing, by the iſt and 10th Rule; and in caſe of Cozrupt 
ines, oꝛ Expoztatton, he pays no Dublidy , which are great 
Benefits allowed him. Obj. The 8ch Rule. Reſp. The Duty 
of Cuſtom ariſes and becomes due upon Importation, but is not 
payable till Landing: So that the filling up the Leakp Ueſſels 
after the Jmpoztation , makes this an undue Entry ; and the 
Merchant thereby loſeth the allowance ko Leakage, which would 
elſe be made him. Baron 
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Baron Atkyns accordant. Cuſtom is paid to the King foz 
bis Pꝛotecting Merchants in their Trade by Sea, Dyer 43. 
And it becomes due by Impoztation, and befoze Landing, inſo- 
much that a Pardon after Impoztation, and befoze Landing; 
will not diſcharge the Duty; and ſo is Hanger's Caſe, 9 Jac. 
in caſe of Prizage. This allowance of Leakage is grounded 
upon a Contract and Agreement betwixt the Ring and the 
Merchants, which ought to bind them; and it is only to be 
allowed when a due Entry is made, which is not here. So he 
concluded pro Rege. 

Hale Chief Baron to the ſame purpoſe. Firſt, J will conſider 
of ſome Exceptions to the Jnfozmation : Firſt, That there is 
no Latin wozd in the Infozmation fo2 the Species of the Wine ; 
it is only ſaid Quinquaginta quinque pipas Vini, Anglice Canary 


Wine, without ſaying Hiſpanice. Pet J hold it ta be well 


enough, fo2 that is only a ſpeciſication of the Tine, and the 
General being expꝛeſſed in Latin is ſufficient ; as in 24 Car. B. R. 
Ro. 43 1. the wozd Ferrum, Anglicè Iron-Bars : So the wozd 
Stannum, Anglice Pewter-Diſhes, o; Platters, is ſufficient with- 
out moze: And pet there are Latin wozds by which theſe 
things might be expꝛels d. A ſecond Exception is this; viz. 
it does not appear that the Wine fozfeited was ſeized, ' Foz 
Two and fifty Tuns were Entred , and. Cuſtom pain fo2 them 
and yet Six of them ſeized foz Non-payment of Cuſtom. 
Reſp. All the Cuſtom is not paid, becauſe Leakage is demanded 
to be allowed, which muſt not be here allowed ; and then the 
caſe is no mote than this, viz. There is Cuſtom due — 
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an Hundred Pipes of dlliues, and there is only ( much pald, 
as Ninety Pipes come to; in that caſe ſome of the Hundred 
Pipes may without queſtion be ſeized tor this Foꝛtei⸗ 


ture. 


Now foꝛ the matter in Law, there are thꝛie things here to be 
enquired ints. Firſt, At what time Cuſtom becoms due. Se- 
condly, Accozving to what Proportion it muſt be paid. Third- 
ly, Jn what Caſe Leakage is to be allowed ? Foz the firſt; 
Cuſtom:is not due till Landing. Foz goons may be'tmpoyt- 
ed by ſtreſs of Meather, o2 £2 want of Mater 82 Mictuals, 
aud not by may al Merchandize; aud ik they are not impott- 
ed as Merchandize, no Cuffom is due; but | if impoꝛted as 
Merchaudize.the Aa of Tunnage and Poundage ſeems ts make 
them lyable to tbe Duty upon the Jmpoztation : But this ts 
coꝛrected by ather Aas, and by the Rules in the Book of Rates 
adden ta the Acts And by the Common Law, Cuſtoms are not 
due upon the. Impoztation unleſs ſome Act by way of Mer⸗ 
chandize be done, as bzeaking Bulk, (ſelling part, &c. And 
this appears by the As of 28 Ed. 3. e. 13. & 20R.2.cap. 4. 
Ind here though the Act of Tunnage and Poundage makes it 
due upon the -Jinpo2tation ,. yet the firſt Rule in the Book of 
Rates coeds it. and makes it due upon the Landing only, and 
uat loꝛe moe than is bꝛought achoze: TUith- which Swinner- 
tons Caſe grins, that has bin cited. And this is different 
from that of Prizage : Which becomes due upon breaking of 
Bulk, as appears in Hanger's Caſe. And the Reaſon is, he- 
cauſe the Acts of 28 Ed. 3. cap. 13. & 20 R. 2. cap. 4. do not 
extend to Prizage, but to Cuſtoms only: So that Prizage re- 
mains as it was at Common Law, befoze the Aas made, A 
Second thing ta be conſidered, is, whether the Duty be to be 
paid accozdiug to the Content of the Ueſſel, oz accozding to 
gulaitity ot Wine that is really contained in the Uefſel 2 
20w if a Hogſhead of Wine were iumoꝛted in a Pipe, Cuſtom 
ould be paid but fo2 a Hegſhead; fo? elſt it would be very 
uwreaſongble. Vide 27 Ed. 3. cap. 5. aud this map well enough 
ve made to appear, either by the King's Gager, 02 by the Mer- 
chant's Information at his Peril. And concerning theſe mat- 
ters betwirn the Wing, the Merchant and the Buper, ſie the 
Its pf 27 Ed. 3. c. B. 18 Hen. 6.c. 17. 1R. 3.cap. x3. And there 
ia no penalty impoſed 'foz not filling the Cask, but foz falſe 
meaſure there is; and therefoze J take it, that the Duty is 
to be paid accozving to the true eſtimate of the quantity, and 
by no other Rule. 


Thirdly, 
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Thirdly, The third Conſiveration in the Caſe ts, that of 
Leakage ; which we muſt conſider thzie ways. Friſt, Before Lan, 
ding. Secondly, After Landing. And Thirdly, Both before 
and after, with reſpect to the Loſs, that is ſuſtained by it. U3p- 
on what Conſideration there was an Allowance made koz it, 
whether in reſpect of the Loſs ſuſtained, oz of the Cuſtom paid, 
02 upon what other account, it was dubious, as alſo in whar 
pꝛopoztion it ſhould be allowed, till 8 & 10 Jacob. 1. which 
ſettles it by Oꝛder of Court at 12 l. per Cent. upon due Entry 
made. And that was ag ft were the Medium agreed upon, bes 
tween the King and the Merchants; Till the 17 Car. 1. till 
which time Allowance was made accozdingly: And there had 
blen two different Entries made, as Gere were ln this Caſe ; 
viz. one by the Maſter, and the other by the Merchant, the 
Merchants Entry would have ben Concluſive fo2 the allow⸗ 
ance foz Leakage. But now the wozd Leaking is got into an 
Act of Parliament, and is an Allowance made to the Mer⸗ 
chant upon a due Entry, made by him accozding to his Con- 
tract: And otherwile it is not to be allowed; noz ought it 
here to be allowed, becauſe the Entry here is nat accozviny 
to the Original Contract, ta which the Act, which now allo 
it, has reſpec, as to the ouginal cauſe of it: Ind as has 
blen ſaid, Ceſſante causa ceſſat effectus. And this J take to be 
the ſole G2ound and Reaſon, why that Allowance is not to be 
made here; viz. becauſe the Merchant has not in this Caſe made 
an Entry, accoꝛding ta the nature of his Contract. Object. 
Sinte the Act of Parliament has taken place, no notice ought 
nam to be taken ot that Contract. Relp. But pet the Reaſon 
of this Allowance may be epquired into: And that was the due 
Entry of all TUines Jinpozted. - Object. It was allowed fox 
the Encouragement. of Merchants. Reſp. But with a Ketrol⸗ 
peet to the Contra, and in conſideratiou of that. Object. Jf 
the Allowance: be not here made, the Merchant 's Loſs will not 
be recompenced. Reſp. Jt was not allowed in reſpec of the 
Loſs only: But alſo in refpect of the Cuſfoms paid upon the 
Impoztation , and of over paping the Cuſtoms when the 
Casus were not full. And if the Merchant will fill up his 
Cagsks and ſo decreafe the Cuſtoms, as he map, ik he pleaſe; 
then Leakage ceaſeth. And though ſo much run out, that 
be. would: not be eccompenced fo2 his Koſs in this caſe, ff be 
paid Cuſtom fox Fifry eight Ton, yet he would be recom- 
penced- accozdiny to Contract, And if the recompence be 
ſho2t as to one ſoꝛzt of TWines, it is full and over as to ano⸗ 
ther, viz. fo2 all French Mines. Do that Conſideratis Con- 
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ſiderandis, the Merchant receives a Satilkaction: Me map fill 
up his Casks after impoꝛtation; but then he watves his allow⸗ 
ance fo2 the Leakage : And ſhall pay the duty only fox ſo many 
Tons full meaſure. . So be concluded fox the King, and Judg- 
ment was given accozdingly. | ae 


De Termino Paſch. Anno 16 "Car. II. 
o In = 10. , $3 + 
6 A 


King contt Sir Edward Lake” 


ing upon Oath to Articles exhibited againſt him, and koz 
not taking the Path-of a Church Warden, to pꝛeſent upon 
all the Articles contained in a Book thereunto annered, a- 


1 a Prohibition upon - an Excommunĩcation fox not anſwer- 


mongit which there were (ome that would obltge him to accuſe 


bimſelf : It was held per Curiam, That a Refuſal' to give a 
Copy of the Libel is d good Cauſe of Prohibition: Oz where 
a Libel is ton General, as for certain Offences. Vide F. N. B. and 
Collins and Hunt's Caſe, Cro. firſt Rept. And that ſuch Re⸗ 
cogniſances and Oaths as map be taken and Avminiſtred there, 
are only in cauſis Matrimonialibus & Teſtamentariis: But that 
the Citation nieds not contain the Cauſe of Action, tho the 
Libel muff And that fince the late Scat. of 13 Car. 2. no man 
ought to have an Oath adminiſtred to him to pꝛeſent ox accuſe 
himſelf, oz to be Smom te a Bool, that contains ſuch mat⸗ 
ter inter alia. And if a Man de 'Ercommunicatey'fo2 not 
Anſwering to Articles, that he ought not to be put to Anſwer 
to, that it is a good "Cauſe ot Prohibition. And it he be not 
Ablolved upon requeſt,. without being obliged to tale an Oath 
de parendo Mandatis Eccleſiæ, an Artachment lies o that fuch 


Oath ought not to be tendꝛed, but whers the Caule, upon which 


the party is Excommunicated, is pꝛoper for che Spiritual Court, 
And that no Man at this day ought to be Sworn upon Arti: 
cles exhibited againſt himſelf, And that Church. Wardens ought 
to be ſmoꝛnu to do what appertains to their Office; and no 
moze. And it the Ecciefiaſtical Court p2oceed agaiuſt them fo2 
matter not within their Juriſdiction, that an Action — 
alc 
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Count, it is called dies datus: Then after, it is called an 
Imparlance. But upon the Delendant's pꝛaper it was Ad- 


journed. 


Sir john Trever verſus Roberts. 


Nan Action upon the Caſe, upon a Pzomiſe to pay ſuch a 
ſum of Monp, in conſideration that the Plaintiff had Li⸗ 
cenſed and permitted the Defendant to Enjoy ſuch Lands; Af- 
ter Gerdict fo2 the Plaintiff, it was moved in Arreff- of Judg⸗ 
ment, that the Licenſe and Permiſſion ' here amount to a 
Demiſe ; and therefoze an Action of Debt ought to Have bien 
brought, and not an Action upon the Caſe : As 5 Hen. 7. 1. 
Cro. 2. Rep. 668. Cro. 3 Rep. 561, 786, 3.'becauſe the Plaintiff 
has not ſet ſoꝛth his Title to the Land. | ix 
Hale Chief Baron: This Licenſe and Permiſſion daes a- 
mount to a Leaſe, upon which an Action upon the Caſe does 
not lye without Expreſs Promiſe; but upon an Erpzeſs P2o- 
miſe to pay Rent, an Action upon the Caſe will well lye: And 
ſo it hath bien adjudged. Fox it may be the Pꝛomiſe was the 
ground of the Leaſe and Reſervation. And here we are after 
a Verdict, which has found the Piomiſe. So that we 
are to pꝛelume, there was ah expꝛeſs Pꝛomiſe to pay ſo much 
Monp, in conſideration that the Plaintiff would permit him 
to Enjop the Land. Sed Adjurnatur. 


The Attorny General, verſus Richard Waring, 


N a Scire facias, upon a Judgment upon a Recogniſance at 
the Kings Suit, the Cafe was thus; viz. One Underwood 
was Endedted to one Parker, 'the King's Receiver in x Car. r. 
And fo2 Security, the ſaid Parker took an Obligation ot Six 
hundred pounds in the King's name, (the Debt being Three 
hundred pounds) Condition d to pay 300 J. with Intereſts to 
Parker. Aſterwards the Pony not being pald, Under wood's 
Lands and Goods were extended: And Lands were found to 
the value of Six pound per Annum fo2 Life, and Goods to the 
value of Tws hundred ninety three pounds fifteen ſhillings and 
fix pence: Thich were teturn'd in a Schedule. And after- 
wards by Oꝛder of Court, upon Security given to abide the 
O2yer of the Court, concerning theſe Goods they were to be 
reſtoꝛed to Underwood: Afterwards Underwood, and the now 
6 Deken- 
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Defendant Waring and one Jermy, became joyntly- and ſeve⸗ 
rally bound in a Recognfſance of Six hundred pounds to the 
late King Charles the Firſt, Conditioned to abide the Opder of 
the Court, as afozeſatd. And ſome time after, the O2der not 
being perfouned, this Recogniſance was put th Suit in the 
dime of the Late Civil lars, and at laſt Judgment was ob⸗ 
tained upon it; and a Mut ot Erroz botight, which deter: 
mined by Non · ſuir after the Act of Oblivion: And then the Ax 
was pleaden to a Scire facias upon the Judgment ; in which 
are Extepten, Firſt,” All Recogniſances, Obligations and other 
Securities given or entred into, fince the five and twentieth. of 
March, One. thouſand ſix' hundred and forty, by any Receiver, 
Reve, Bay liff, Collector or Publick Accountant in the Court of the 
Publick Exchequer, and their Sureties and their Accounts reſpe- 
ctivohi : Secondly, There are Excepted in ' another. Clauſe, 
any Bands taken in his late Majeſty's name, before the month of 
May, One thouſand ſix hundred forty and two, for ſecuring the 
proper Debt of any Servant, or Receiver of the Revenue of 
his ſaid late Majeſty, that hath not been paid to, or by order 
of the {ame lawful or. pretended: Authority. And upon a De- 
murter theſe three Queſtions aroſe; Firſt, TUhether oz no this 
Recogniſance, were an Obligation within the intent of the ſecond 
Exception: Secondly, CUlhether the Defendant here das time 
to plead? Thirdly, hether he may plead it by Attorny, as 
he does here 2 - -- = JFF 
Hardres pro Defendente. Firſt, Ex vi termini, there is d great 
difference. betwirt an Obligation and a Recogniſance: One has 
the partie's ſeal ſet to it, the other has not: And to the one 
Non eſt factum is a good Plea, but not to the other. Sedondly, 
The wozvs of this Ac, being an Act of Gzace, muſt be taken 
Extenſively and moſt Beneficially foz the Subject: And ſo the 
Act it ſelf directs. And co ently; Exceptions out of the 
Act muſt be taken ftrictly,becauſe they ceſtratn the favour of the 
Law. Hill. 1 1. Car. 2. Bell's Caſe in B. R. Cro. 1. Rep. 324. the 
Act al General Pardon in 21 Jac. 1. Excepts All Offences in 
taking away, ing, or purloyning any the King's Maje- 
ſtie s. Goods, Mony, Chattels, &c. And pet it was adjudged 
that the Felony in purloyning them, was not Excepted.” Third- 
ly, The different ways of penning thefe two Exceptions chem 
as much; foz in the fozmer Recogniſances are named but not 
in the latter: Mhich ſhews that the of the Law de⸗ 
ſigned to ercept them in one Clauſe and nat in the other. 
Vide Cr6. 1 Rep. 258: Prisſt's:Caſe. Fourthly, Hęre the Recog- 
niſance was not entred into to fecure a Debt owing to the Rez 
ceiver, but to perfozm the * 1 the Court, 9 
. | 
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the value ol the Goods Reſtozed, that had bien extended upon 
a foumer Obligation, given to the King loz the Debt ok his 
Receiver, as afozeſaly. - So that this Recognizance 48-Col- 
lateral to the 02:ginal Debt. And ſhall not be taken to be a 
Security oz the Keceiver's Debt, within the meaning ol this 
Exception, which muſt be taken ffrictly: As in Drywood's 
Caſe, 5 Rept. 48. b. in the General pWDon of: 39 Elz. the Ex» 
ception of all Suits depending to be proſecuted, does not extend 
to a Bill in the Star Chamber, where the Plaintiff Dies: Though 
the Attoꝛuy General map Pzoſecute after the Plaintiff's Death; 
becauſe the Jutention of the Exception was, ts be Pꝛoſecuted 
by the Party himſelſ. Fiſthly, Here the Keroghiſance is con- 
verted into a Judgment, which being of - higher nature, the 
Recogniſance is now dzown'd; 6 Rep. Doydale s Caſe Here 
the Ozigfnal Obligation given ta the King: dy Parker re- 
mains in foꝛce, not withſtanding that there has bien Execution 
ſued gut upon it; Foz that there was but part of che Debt te- 
vyed: So that tabe the Exception never ſo ſtritt, pet that vill 
be within the. beneſit ol it. In the 8 Rept. 138. b. Sir [Francis 
Barriggton's Caſe : An Exception ot Mead fog. his ute and 
Oetupation, does not extend to (llsop Cut down and Sold 


by him; but to Mood Cut domn for Repairs. Firing, Ee. aun 


in 21 Rep. 18. b. Cecill's Caſe . Remedy given by 31 Hon. 8. 
cap. 39. in Debts due ta the King upon Obligation, does not 
extend to an Obligation foz performance of Covenants. S 
here, there being a new Debt created ta the King, by Judg⸗ 
ment upon this Recognilance, the Necoguiſance is not with- 
in the Exception. 341 % £3] 

As ta the Second Point; J conceive the Plea comes. time 
enough. Firſt, Becauſe it is an Equitable Plea; upon the Sta⸗ 
tute ot 33 Hen. d. cap. 39. And this Court is a Court faz the 
Revenue, and a Court of Equiry as well as of Law. Vide 
6 Co. Sir Edward Phitrog's Caſe, where an Executo2 may come 
in and have the Benefit of -a don withaut proces; 

Secondly, Becauſe no Audita Querela lies againſt the Ring, 
and theretoze the party has time after Jublguwut given againſt 
him, to plead ; as has bien anjudged in x x Hen.7. 10. 8 Hen. 8. 
Keilw.187. 34 Hen. 6. 15. 35 Hen G,. 0 51% N | 
. Thirdly , * The Defendant map plead by Attorney, becauſe 
here is a Suit by Scire ſacias e as in 35 Hen. 6. 1. And prayed 
Judgment fo2 the Deſendant. | 3 


Stephens pro Oger. Firſt; An Obligation and n Recogni- 
zZance-are all one in ſabſtance: Foz a Kecognizance binds the 
party, as well as an Obligation; and it was not —_— 


Fir 
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of the Act ta bar Juſt Debts due to Dubjeas , as _ 
bp the: Anette. 0598 4740 
Secondly, The Defendant has no Day to plead foz it. is 
after Judgment, and a Trit of Error and Nonſuit thereupon; 
and the Act of Pardon came out befoze the Erro2 was deter- 
mined. 
Thirdly, He cannot plead by Audeney, fo2 the D: fenvan's 
Warrant of Attorney determines by the Judgment; but the 
does net till Execution, 35 Hen. 6. 1. And bn 
Judsment io. the Plaintiff | | 


Attexiazys in Tnnuy Tom it wos argited again by Sir fo. 
bert At n fo2 the Delendant; and by Mr Meuntague J the 
Queens Attozney fo2 the Plaintiff, 

Six Robert, Atkyns | The Recopatzance in this caſe is not 
an Obligation within the Exception, Vid Co L 272. that Gbh- 
gation 16 f wand in its om nature of a large extent; but it 
is. commanly taken in the Common Law, faz à Boi oy 
taining a penalty, with Condition lo payment at 

that is, the ftrict Legal ſenſe of it, viz. to be bound hy a 
Wiiting ſealed and delivered daz the.: opment any thing. 
Con, Monp, 02 other things, Dyer: Ker nd that is the 
Common and Uulgar acceptation of the = als, and ſo it 
muſt here be underſtood. But a Becognizance is acknow- 
ledged in Court, and the party's Seal is not-affix'o to it; 88 
it is to a Kecogntzance in the nature of a Statute Stople. 
He cited Cro. x Rep. 444- Co. 3. Inſt, 169. Mag, Chart. 678. 
- "as it is the Seal of ihe Party chat mates the Dbliga- 


Secondly, In the fuſt Eiception Recognizaners are men- 
tioned, and therefaze wall not be taken ta be within the ſecond, 
becauſe not expzeſs . And Decitity taken in the King's 

all n Arn the — — mutt be 

au ng n lf xception, 
„ benefici ran the  Dubject , as the A lt belt 


Thirdly, If dae eg were mithin the Dxceptioly; yet 
they would not extend ta the Recoguizance in queſtion, — 
it was not talen foz--the W proger Dees but is 
taken Collaterally: And the gation given to tde Ming 
Ee (8th the Exception, and herefoze the Recoguizance 

not. 

Co the Second Point; The Plea here comes time enough , 
becauſe the partPhantns other remedy ax Karas 34 Hen. 6 


Object. 


Paſch. 1 6 Car. Il. in Scaccatio. 


————— 


Object. But he ought to plead in Propet perſon, © 
Reſp. Pe needs not; and the Caſe cited is of a Capias pro 
fine, where the party can appear no othetwiſe ; and concluded 
pro Defendente. ''/ ' 7 . U, en. 
| s - | 04:35 73 NOI 3 BHS 0 

Mr. Mountague pro Quer. Firſt, A Recognizance is an Obli- 
gation, though it be not a Deed : Foxit has wozws Obligatozy 
and that makes it pzopetly an Obligation. And ſoft tz'calley, 
An Obligation Recorded; Mt Daltot r C Dyer 21; a: the wow 
Recepiſſe is a wozd Dbitgatozy; ſo the u, Debere ; Ibidem; 
Vide Yelverton's Rep. Dobſon & Rey s Cale, 4 Rep. 65. Cro. 
1 Rep.494- And ag a Fine is reputed/a'Feolkmeit-pon Re- 
cod, fo a Betogulzante is na moze than an Obligalton re⸗ 
coꝛded. ä | #49 $3 nenen 
a hy. It is within the Exception; becauſe it ariſeth out of 
thefozmer Security,” and is grounded upon it; and where the 
Pzincipol is Grcepted ,- all Incidents and Conſequentes are 
Excepted likewile: Vide y Rep. 4%, und. Liccleton's:- Caſe 
= Vide 6 Rep. Phitton's Caſe „& Co. 12 Rep. Ford's 
a | = OT * *2y 50 7 | * 


5 F-yp . 
4 * 144 24 


Thirdly, Foz the Third Pbigt, he held that he-ought to have 
bren in perſon, and eiten 35 Hen 6. 1. Pardon . 
1 54 „ Ur 009 195 e eee eee e 1300515 
Afberwards the Court delivered theft Opinions fo2 the 
Plaintiff, Though an -Obligation be not a Retognipance in 
pleadtfig, yet it may well de To within-the meaning of an Ac of 
Parliament. And in Sie Robert Tracy's Cale , à Pꝛomiſe ta 
become baund in d Thouſand Pounds, may be perfozm'd by 
acknowlevging a Recognizance, oz a Dtatute; and here 
is the lame Reaſon. Ind Debt in Aid is within this 
Exception; and ſo is g Debt Aſſigned, as has lateiy been Ad⸗ 
judged in Turner's Caſe ; which: are moze ſtrong Caſes than 
vuts: Foz they ate not Debts owing to the King immedlateip; 
and hete the Recognizanee is grakted- upon, ond rakes its riſe 
kram the toner Sbugatton, which is wir bin the Letter of the 
Exception: And this reſembles in ſome ſozt a Nomine pane, 
anneyx'd: to a Rent; which Hall go the Heir, as the Rent does. 
Auv the End and Defiſin'of- this RNecogutzante is to ſeture 
the Debt owing ta the King's' Uecetver,- And the twozvs of 
the Exception ate not for. paying, but lor ſecuring; ehe proper 
Debrof any Servant or Receiver &c. Though per Hale Chief 
Baron, ff the woꝛds had bien for paying, the Law would have 
been rhe lame. And this Recogiizance was atknowledged, 
to ſecure'a Debt owing to che Receiver, and comes in lieu of 
it. But fo2 the Second Point, N this were a good plea, it 
ir comes 
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comes in well enough without any Continuance , which ſerves 
to no other purpoſe , but to ſhew that the Judgment remains 
in fozce unreverſed: Vide the Statute of 5 E. 2c. 9. And he is 
regular enough in pleading it by Attorney. A TUarrant of 
Attozney foz the Defendant determines by Judgment; but a 
Warrant of Attomey fo2 the Plaintiff determines not till 
Execution ſued, oz a year after the Judgment, becauſe then the 
Plaintiff is put to his Scire facias: But here it is in the na⸗ 
ture of an Original Suit, and he is (as it were) a Plaintiff, as 
appears by the Fozm'of Pleading, in which he complains that 


be Unjuſtly vyx d: And Judgment was given pro Rege, niſi; 
c. | 5 Ib a : : | 7 76 ' 
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16 Car. II. Regis. 
In Scaccario. 


The Attorney General and Hogskins; verſus Doctor 
| Guerdon. _ | 


skins, the caſe was this; viz. The Defendant Guer- 

don was made Maſter of the Mint in the time of the 
Keepers of the Liberties of England; and Hogskins was an 
Officer there. And there were Articles Indenten betwirt 
the ſaid Ueepers and the Defendant concerning the Pint; 
by which the Defendant was obliged to pap the Under- 
Officers there, and was to have allewed him fo2 his own 
Salary, Four Hundred pounds a year, -and other Covenants 
there were on both ſides: And Mages being due to Hogskins 
as an Officer, the King was reffozev, and all publick Debts, 
Duties, and Securities, due and given befoze-,; were thereby 
veſted in him. Tben comes the Act of Oblivion and dif- 
charges all Debts, Duties, Suits and Demands, which the 


Us a Bill in Equity at the Relation of the ſaid Hog. 


Bing can par don; except thoſe Excepted in the act. Co a 


Bill p2eferr'd againſt Guerdon in this caſe foꝛ Mages due to 


. © Hogskins , the Defendant Demurr'd: And the Court con- 
cel bing 
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cetving a Douktof the Patter, Taved th | ta the 
Defendant; at the Pearing of thy Y ht by C. ule 
coming to be heard, it was urged fo t K, that theſe 
Covenants; are not pardaned, ber them oyly 
in Truſt, and koz the benefit of other 29 it was not 
the Intent ol the At, that the Bla 0 0} dif: 
charge any thing, but what he. wi 


Paragr. 10. 


Pai agr. 2 1. 


Security, 02 Iſſues fozfeitev, the G2ai 
the benefit. of (he zant by the be Poſs 
lawfully be diſcharged by the Bing, bel 
him. So here. 

Secondly, Theſe Covenants are Excepted by the Exception 
which ſaves the Accounts of Perſons who have received any of 
the _ and 3 of any Lands or Hereditaments, of or 


belong ng ro &c. t of the. Mint fs an Heredita- 
— being an Ancte ct hone enue of the Crowu. It is alla 


Excepted by the wordg Berognizances; Bonds, and other Se- 
curities given or entred info by OE Mere Baylift, Col- 
lector. or other Accountant in the RP rt of Publick Exchequer, 
&c. As the Defendant now 18 bp virtue of the Patent fo? 
his Office, Gzanted to him by the Keepers of the Liberties, ag 


rs 

hich. the Defendant's Countel anſwered: Firſt, That 
theſe Covenants were pardoned, becauſe they are now in the 
Eye of the Law made with the Ring, and it is in his power 
to diſcharge them; and tho he has them only in cruſt, and Ig 
the benefit of others, pet that is uot ſaved; by th 
Secondly, Che Covenants ate not faved by. either . 
ceptions ” that have been urged; becauſe the fig. Exception 

tends only to Ordinary Accountants , tog the Beygnues of 
Lands and Tenements,c-not tu 25 0 0 regel be 9 5 12 

his Revenues. not being appointed: ſo to da, 

Receiver.” No2 voes the other Exception N affec thin Cale, 602 
it is to be under ſtood of lach Accountants as 5 {9, upon Res 
c02d, and ſo chargeable, and mult have then ee 
But t g Delendant is nat (uch; an e Pint 
Paten he is made accountable only. 4 a 


id poſſumus, quod jure poſſumus. 
Pardon the King had granted 1 — ID 


ſ6n, to be afign o to him, from uam he is, to bay 10 
charge, and not in the Exchequer ; as the Exce on is to be 
intended. And this feom'd ta be the Dptnion £ Caurt.; 
but the Barons wiſh d the POE to, agree wand + amlelves, 


Any iv the Cauſe was Adjourned. 


It 
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- At another Day in the lame Term the Court delivered their 
Opinions, That the Bill ought to be diſmiſs d: And two 
Points were made in the Cale: Firſt, TUhether'o2 no there be 
pꝛoper Plaintiffs beſoze the Court, and ſuch as are entitulev to 
be relie bed? And they held in the Negative; becauſe here the 
Covenants being veſted in the King as a Publick Truſtee, na 
remedy lies again him, as there does upon an Oziginal 
Covenant by the Ring, upon the behalf, and foz the uſe and 
benefit ot another perton. And becaule the Remedy hete 1s 
not Reciprocal, there is no reaſou why the King ſhould be re- 
lie ved: But upon an Oztginat: Covenant by the King, there 
Keltef lies upon and agatnſt all that claim under him; vecauſe 
it was Originally in the King by his own Contract; and ſo it 
was held in Sir John Baker's Caſe, 8 Car. f. in this Court. But 
in this Caſe there was no Contract made with oz by the King 
And therekoze the King not being chargeable himſelf , ought not 

to char ge another. ä 
The Second Point was, Whether dz no this was within tHe 
Act of Oblivion? and they held it was within the Benefit uf 
the Act. Ffoꝛ admitting that it mere an Oziginal Truſt in the 
King, yet he map releaſe 02 parbon this Debt oz Covenant, 
becauſe the Intereſt in Law is in him; and the woꝛds ol the 
Pardon are large and compzchenfive, and will reach all Debts 
owing to the King, though in Truſt, if not ercepted. And fo 
it muſt be in all General Pardons ; and here it is ſtronger 
agatnſt the party, becauſe himſelf is a party.to it. Noz is it 
within any of the Exceptions. It is not within the Exception, 
whereby Detaining, Imbezelling, &c. any the Goods, Mony, Chat- 
tels, &c. of the late King, Queen, or Prince, &c. are Extepted. 
Foz that Clauſe extends only to ſuch Goods as they were 
actually poſſeſs'o of and appertain'd to them, and not to ſuch as 
they might fo2 the future come to be entitled to. And all 
Accountants , generally ſpeaking, are not Excepted; fo2 then 
the Exception would be ſa large and compzehenũve, that but 
very little would be pardoned. Foz every taking and receiving 
ol any part of the Revenue oz Goods, gc. of the King, makes 
a man accountable to him: But ſuch Accountants were not 
univerſally intended to be Excepted. Secondly, It is not 
within the Exception of Accountants fo; the Pꝛoſit of 
Lands, Tenements, 02 Hereditaments. Foz this Account is 
not of the Revenue of any Hereditament, but of the pzofit 
02 pꝛoduct of the Office 02 Trade of the Mint: TObich though 
it may be ſtyled an Hereditament in the Crown, pet cannot 
reaſonably be ſuppoſed to be included within this Exception. 
Thirdly, It is not within the Exception of Bonds or Securities, 
B kk given 


Paragr. 16. 


n _ 
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given by any Receiver-or other Accountant in the Exchequer, 
though the Ocfenvant-in this Cauſe gave Security; becauſe 
the matter here does not lye pꝛoperiy in Account, but in Co- 
venant, and (0. callateral to the Conttact. And che Accounts 
meant in this Exception, are ſuch as are oꝛdinaty and com- 
mon, and well knoum in the Court, ac. and not ſuch as ariſe 
by other means, as this does. And the Defendaur tannot be 
charged 02 diſcharged by the Court ; but by the ditertion ot 


his Patent muft be accountable to Particular perſons , who 
habe power to give him a Diſcharge; and this Caſe 
is not within that Exception. And concluded pto -Defen- 


dente. | 6 


The Attorney General, verſus Holt and Others. 


Na Scire facias againſt them upon a ' Becogntzatice ,.as 

 Sutettes: to the Connmniſſioners and Fermoꝛzs of Exciſe, 
toz the Arrears of - Exciſe befvze' the Act of Oblivion: Thich 
pardoned all theſe”Recognizances, but-which were afterwards 
revived by another Act, uuhereby Farmers and all cheir Sure- 
ties were made liable to the Duty ol Exciſe. It was Objected, 
Chat a Farmer is not chargeable with the Duty that was 
Farmed to him, but with the Bent only; and therefoze is not 
within the Act. But tota Curia è contra, fo2 they are expzeſs's 
by Name. But the Commiſſioners and Sub ⸗Commiſlioners 
ate not compꝛehended, betauſe they ate not named: But their 
Sureties and themſelves are liable foꝝ the Duty it ſelf, and are 
Extepted out of the Act of Indemnity, although their Duretles 
are pardoned. . 


| Scymor and his Wife, verſus Northwortly. 


& a Special Action upon the Caſe, directed upon a Hearing 
nn the Exchequer-Chamber, the Iſſae was, Whether a Will 
ot Lands made by Sir Henry Killigrew, deceaſed , were Revoked, 
oꝛ not? And the Jury found the Batter ſpecially ; viz. they 
found that he mare a later Mill in wziting; but they ſay , 
That they do not find that he deviſen any Lands thereby. 
And whether oz no this later Will thus ound, ſhall. amount to 


be a Revocati>a of the fomer Mü, was the ſole Que- 


Gon 2? 


Sir 
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Sir Robert Atkyns pro Querente ; that it is a Revocation. 
Object. A Revocation muſt be erpounded accozding to the 
Subject Batter. Jf a later Will cannot conſiſt with a Mill 
fozmerly made, it will be a Revocation of it; but otherwiſe 
not. | 1 | f 

Reſp. The finding ot the Jury. That they do not find that 
any Lands were deviſed by the later Will, is a void Finding; 
foz it is Negative, and therefoze ſuperfiuous- Vide 1ſt Rep. 
Porter's Caſe, of a Clauſe in the Statute of 5 Ed. 6. of Offices. 
And that the making ok a later Mill is ipſo facto a Repo⸗ 
cation ot the fozmer; is without diſpute; Vide Perk. 42. 
Plo. Com. 541. 4 Rep. Forſe &'Hemblinge's Caſe. Now the 
Court ſhall pzeſume , that Lands were deviſed-by thts later 
Mill, becauſe it was in Writing; and then if it be not a Reyo- 
cation of the fozmer, it will be votd, as being to no purpoſe, 
noz of any Effea; and if it be not a Revocation of the former 
Will, then it is not a Will, but a Codicil: And no man can be 
faid to leave behind him two Wills. But one Mill, and one oꝛ 
moze Codicils is pzoper ; becauſe a Codicil does not take 
away all the Effect of the Will. But here the Jury find-ex- 
-pzefly, that he made a ſubſequent ill; and conſequently the 
kozmer was Revol d, Vide 4 Rep.6 1. And it-ought the rather 
to be held a Revocation in this caſe , - becauſe elſe the Heir at 
Law will be diſinherited, whom the Low has always a favou- 
rable regard to: And a Revocation of a Till may be by 
wozd of Mouth, 2 Cro. 49, 115. 1 Cro. 51. 3 Cro. 781. But 
here it is in Writing, which is a ſtronger Caſe, So he con- 
cluded pro Quer 3 


Mi. Finch Solicitor General pro Defendetite. The Jury have 


found, that they do not find that any Lands were Deviſed by 
the later Will, and therefoze being Batter of Fact, it ſhall not 

be pzeſumed by the Court: Hob. Rep. | is a moꝛe 

foxcible Caſe than ours; foz there a Fine was found, but no 

Proclamations , and per Cur. it ſhall not be intenved that there 

were nf but it ſhall be taken as a Fine at Common Law 
only, which makes a Diſcontinuance, but not as a Fine upon 
the Statute, which is a Bar, at. And if in that'caſe the Jury 
had found, that thep did not find that there were any Pꝛocla⸗ 

ations, this would have made the 'Uordict never a whit the 


"wozſe; fo? it would but have been a fuller explanation of their 
Mind; and ſo it is hete. And it is without queſtion, noz a 
Point to be argued; but that a later Will is no Revocation ol 
_ former Will, unlels it be contrary to it, and inconſiſtent with 
it & de eadem re. And if to the making of a good Mill the 

Ak K 2 Teftato? 
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Teſtatoꝛ muſt have Animum Teſtandi , then to make a gaod 
Revocation of a Mill, there muſt be Animus revocandiz; 
And the woꝛd Teſtamentum is not a vocabulum artis, to make 
it tnconſiſtent with the foxmer, becauſe it is a Will: Foz there 
is no doubt, but that a man may have divers TUills, of Goods 
and of Lands; by which he may diſpoſe of one part to one, 
and of another part to another: Fo2 theſe are of ſeveral things, 
and the one will not in ſuch caſe be a Kevocatton of the 
other, Vide x Cro. 293. And the Civilians, who are very nice 
in Mills, pet do not hold a later Mill to be a Revocation of a 
former, if they may ſtand together, Vide Swinburne; & vide 
x Cro. 24, & 49. a Caſs to the ſame purpole with this; and 
concluded pro Defendente. b 


In Eaſter Term, 17 Car. z. the Court delivered their Opini⸗ 
ons in this Caſe, viz. That they were not ſatisfied the ſecond 
Will did Revoke the kazmer, becauſe it is not found that any 
Lands were Devlſed by this ſecond Will; ſo that it map be, oꝛ it 
map not be conſiſtent with the fazmer; and where the Matter 
ſtands indiffcrenter, the Court will not ſuppoſe a Revocation of 
a foxmer Til ſolemnly made. But Hale Chief Baron held, 
That a ſecond Subſtantive independent Mill, though it do not 
by erpzeſs woꝛds impoꝛt a Revocation of: a former Will, no2 
paſſes any Land, will yet amount in Confiruaion of Law to 
a Revocation: But here it being. in Doubt whether this were 
foo? not, he held there was not ſufficient Matter found fox the 
Court to conſtrue it to bea Revocation : Foz it may be, fo2 
ought appears to the contrary , that the ſecond Will in this 
cale was a confirmation of the fozmer. 


William Howard Efquire, verſus Sir John Lenthall 
Marſhal de B. R. 


He Cafe was this, viz. Several Hab. Corp. iſſued out of 

this Court, with ſeveral Pains, amounting in the whole 

to yoo 1. ts Have here the Body of one Morgan Baronet , Kirke 
and Mole; but no Return was made of them: And thete- 
upon Sir William Howard obtain d a Privy Seal of the Bing foz 
theſe Pains, by the name of all Fines, Amerciaments, and Sums, 
for not having the Bodies of the ſaid Merger Baroxet, Hirte and 
Mole, in this Court, and Pꝛoceſs here iſſued to baing them in; 


and now upon Eramining the Matter, and bearing of both 
ſides, it appears that the ſaid Sir John Lenthall could not — 


| —— — 
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their Bodies here, becauſe the CUrits came to him carde, viz. 
but only the Night befoze, ſo that he had not time to pꝛepare 
Keturns of them, and that there was no -Colluſion in the caſe 
betwirt him and the Pxfſoners , no2 that he had any p2omile, 
agreement, oꝛ other Security from any of them, to ſave them 
harmleſs,to2 not returning the (Urits,and having their Bodies 
here. And per Cur. this is not like a Fine o2 loſs of Jfſues, 02 
any Mulct ket by Oꝛder 92 Judgment of Court; but is ony a 
Pain tnferted into the Grit, which is Conditional. And 
therefoze pꝛoceſs of Extent (hall not iſſue thereon , but a Scire 
facias only, to which the party may plead :-As upon a Kecog- 
nizance fo: the good Behaviour; and theſe Pains do not 
paſs by the wozds Fines and Amerciaments; and it is in the 
power of the Court to mitigate them; and they are like the 
Pains inſerted into Subpcena's and Injunctions, which are not 
tevpable, but in terrorem only. But whereas Morgan was ſtyled 
Baronet in the TUrtt of Habeas Corpus, and in the Privy Seal, 
Miles only, the Court gave no heed to that Variance. 


The Attorny: General verſus Resby & Al. Sure: 
ties for the Duty of Exciſe, and the Performance 
of Covenants, &c. 1 


O a -Scire facias againſt them they pleaded the Act of 
7 Oblivion, 12 Car. cap. xx. and the Attozny General Re- 
plied, to make them liable by vertue of the New Act of 13 Car.z. 
cap.1 3. and afſigned' a Breach, to which the Defendants Demur- 
red. And held per Curiam, that a Breach was nut requiſite to 
be alledged, becauſe admitted by the Defendants Plea of the 
Act of General Pardon : By which the Plaintiff was pꝛevent⸗ 
ed to alledge a Bꝛeach. As in Yelyerton 78. Mhere the 
Condition of a Bond is to perfozn Covenants in a Leaſe, 
and to pay Rent; if. in an Action of Debt upon this Bond, 
the Defendant pleads perfozmance of all the Covenants, and 
an Eviction of the Lands Leaſed by a Title pzioz to the 
Leaſe befoze the Kent became due; here the Plaintiff needs 
not reply and fap, that the Kent was fn Arrear ſuch a dap, 
becauſe - that is implied and admitted by the Defendant's 
Plea; ſo here. And this is not like to the Caſe of Debt up- 
on a Bond to perfozm an Award, whece the Defendant 
Pleads nullum fecerunt Arbitrium, and the Plaintiff in his 
Replication ſets fo2th an Award; koz there he muſt alled 


- — „ becauſe it is not admitted by the Dele 8 
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It was then Objected, that by the Stat. ol Mag. Cart cap. &. 
The Sureties are not Lyable, it the Pꝛincipal be reſponſible, and 
that it does not appear here but that thePaincipals are. To which 
it was anſwered and refolved by the Court, that the ſaid Aa 
does not extend, no2 was ever taken to extend to Sureties in 
a Bond oz Recogniſance, if they may be ſo called, being bound 
themſelves equally with the P2incipal ; as Sureties to per- 
fozm Covenants and Agreements are in like manner: But 
to Pledges and Manucaprors only, who by expzeſs wozds are 
not reſponſible unleſs their Pꝛincipals become inſolvent, and ſo 
are conditional Debtoꝛs only: And ſo the Act has always blen 
conſtrued, and the wozds themſelves imply as much. And 
upon this point Judgment was given againſt them, niſi, &c. 


Rogers verſus Hawkeſworth and Norwood, Execu- 
cutors of, &. V 


N a Bill in Equity to have a Bond delivered up, being 
Diſcharg in the Teſtatoz s Lite time; the Cale was, 
that the Obligte being Sequeſtred, the Committee ok Seque⸗ 
ſtrations compell'd the Obligoꝛ to pay the Pzincipal Mony be- 
ing 20 l. to them, except 30 Shillings which was ſuſpended fo2 
the uſe of the State, and upon this they diſcharged the Oblt- 
goꝛ againſt the Obligte. And the Court held clearly that the 
Debt due upon this Obligation, was pardoned by the Act of 
Oblivion: But that there ſhould be no Coſts in the Caſe, foz 
that this Bill was in the nature of a Plea at Common-Law, 
and by way of Exoneration-and Diſcharge ,.. and therefoje the 
Defendants here ſhall pay no Coſts, no moze than-if they had 
bien Plaintiffs at Law, and had bien Barr d oz Non ſuited. 


Dawſon verſus Fo wle. 


TP a Prohibition $6 the Arches, where there was u Libel 
grounded upon an Election of Church-Wardens in S.Michael's 


Pariſh in Crooked Lane, Contrary to Cuſtom, by a Select Ve- 
ſtry, choſen by the Biſhop of London, and without the.Part- 
ſhtoners. Doctor Walker Argued fo2 the Defendant ,- that it 
was a void Cuſtom, fo2 this Election is accozving to the Ec- 
cleſtaſtical Law. received here befoze the Canons in 1603. and 
is accoꝛding to Common Right: And therefoze no ground Bu, 

20 
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Prohibition; as appears by Baily and Boothby's Caſe , Hob. 
Rept. 69. in caſe of a Seat in the Body of the Church, which 
it delongs of Common Right to the Biſhop to appoint. And 
as it belongs to the Common-Law to enquire by Jury, fo it 
Does to the Eccleſiafiical Law to enquire by Church-Tar- 
dens, and therekoze it is reaſonable, that the Election ot them 
Gould be accozding to the Eccleſiaffical Law, ſince it is that 
Law that makes nſe of them in their proceedings. And it 
it be otherwiſe,there will be an end of all Viſirarions ; fo the end 
of Viſſtations, is only to enquire by Church ⸗Uardens: And 
if the Cuſtom Here tnſicted on be againit Law, there is as 
good cauſe to ſtay the Prohibition, as there would be te grant 
a Conſultation, '5 Rep. Jeffries Cafe. And: there ought: to be 
ſome Pyejudice 02 Advantage in patticilar diſrloſed in this 
Caſe, fo; elſe che pꝛetended uſaye-contcary to common right, 
will not obtain the Authozity of a legal Cuſtom. And there 
is no Pꝛeſident to the contrary. 12 qd 

Hale Chief Baron. There are at leaſt thirty Pꝛeſidents to 
the contrary. And foz Reaſons, Firſt, Church-Carvens are 
lay Incorporations: And to many purpoſes they are Temporal 
Miniſters and Officers; as appears by manp Acts of Parlt- 
ament, 43 Eliz. concerning the Baor, and maimed Soldiers, &c. 
Secondly, The claim here is by Cuſtom, which is Determina⸗ 
ble at Common-Law only: So in caſe ot the Election of a 
Partſh Clerke by Cuſtom. Sk Common Right, every Pa- 
riſh ought to chule their own Church⸗Mardens : But becauſe 
the manner of Election varics and is uncertain, a Cuſtom 
may be alledged: And iſſue may be taken whether a ſpecial 
and ſelect Ueſtry, oꝛ the whole Pariſh ought to chule their 
Church:Cardens ; and that would be a p2oper iſſue. Et Ad- 
jornatur quouſque, and pzoceedings in the Arches to ſtay tn the 


mean time. 


Stillingham werſus Scott. 


N a Prohibition to the Arches upon a Libel foꝛ Defamatory 
Words, exhibited againſt the Plaintiff, who was of Lon 
don Dioceſs, and not within any- of the thirteen Pariſhes, 
which arCerempt from the Jurisdiction of the Biſhop of Lon- 
don, and ſubject to the Archbiſhop of Canterbury as Pzvinary : 
The Pꝛohibition being grounded upon the Stat. of 23 Hen. 8. 
cap. 9: againſt ſulng Men out of their Dioceſs. Dt. Wal- 
ker pro Defendente. The Suit is well commenced there, noz 
ts it contrary to the meaning and intention of the _ 
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which was made to pꝛevent Men's being cited into Foreign 
Diocelles, and ſo put to moze charge than they would others 
wiſe be: But here the Court is held within the Precinct; 
though not within the Jurisdiction of the Dioceſs of London ; 
And therefoze the Party is at no pꝛejudice: Foz he map re- 
ſozt at the fame Charge, Eaſe and Expence to either Court. 
Alſo by vertue of the Act of 23 Hen. 8. where the Biſhop of 
the Dtoceſs gives leave, a perſon may be cited elſewhere : Any 
the Biſhop of London by a frequent and conſtant uſage, has 
given a General Licenſe in this Caſe: And ſo it was hetd in 
Hill. Term. Jacob.x. B.R. in Gobbett's Caſe. Object. Porter and 
Rocheſter's Caſe, was aàdjudged to the contrary. Reſp. The 
Keaſon given there is contrary to Law; Mr. Manby pro Quer. 
He only inſiſted upon ſome Preſident's, which he cited. Ag 
James's Caſe, and Porter and Roche ſter's Caſe, &c. * 
Hale Chief Baron. The Pꝛerogative Court fs not reſtrain⸗ 
ed. Foz it is excepted out of the Ac of Parliament : 
But the Court of Arches ts not excepted. And Dr. James's 
Cale is expꝛeſs in the point: Hob. 17. And if the Suit be well 
begun there, pet it cannot be pleaded here before the Pꝛohibi⸗ 
tion grauted, but afterwards ; as in Latch, 180. Et Adjornatur, 
and pꝛoctedings in the Spiritual Court toſtap in the mean time. 


Grant verſus Hedding and Ball. 


N a Bill in Equity fo2 the Tithes of a Nurſery (old ; upon 
= of the Cauſe, divers Doubts and Queſtions were 
made; As, ; | 
Firſt, Whether Tithes ſhould be paid, ik they pielded no 
other fruit: 5 
Secondly, Whether Tithes ſhould be paid fo2 thoſe Trezs 
that yield Fruit, which pay Tithes ? 
Thirdly, If ſome yield Fruit and others not, whether oz no 
thoſe that yield Fruit, pziviledge and exempt the other that 
yield none, When they are all ſold together? | 
Fourthly, CUhether Tithes ſhall be patd fo2 them, when they 
are (old and tranſplanted within the ſame Pariſh ? 
Fiſthly, TUhether the Mendoz 02 the Uendee ſhall pap the 
Tithes ? 5 
In this Caſe were cited, 1 Cro. 2 Cro. 
Ca. Magn. Carta and Dr. and Studt. 
And the Court was of Opinion, that if the Owner ſells 
them and pulls them up himſelf , he ſhall pay the „ 
u 
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but if be ſell them particularly to another, the Uendie ſhall 
pay the Tithes. As in caſe of Cithes of Com; if Con be 
ſold ſtanding , the Bender ſhall pay the Tithes : But if he 
ſell it after Severance, the Uendo2 muſt. Er Adjurnatur. 

But afterwarys Tithes were decreed in all ſuch Caſes. 


Sir William Ingolsby Baronet, Plaintiff, and Robert 
Wivell and John Ullethorn, Defendants. 


N Trover and Converſion fu: a Lamb and a Sheaf of 
Cheat, upon Not- guilty pleaded a Special Verdict, was 
tound to this effect; viz. That the Abby of Fountain had ben 
time out of mind of the Oꝛder of Ceſteaux, which Oꝛder was 
exempted fo2 payment of Tithes fo2 their Lands, quas propriis 
manibus excolerent. That b foze the Councel of Lateran, this 
Abby was ſeized of the Territozy and Gzange of Hemmingford 
within the Pꝛebend of Scodeley, and the Pariſh of Rippon: 
That betwirt the years 1216 & 1261, there was a Compoſition 
between the Abbot and Convent, and the Pzebend of the ſain 
Pqebendary under their Common Seals, That the Abbot and 
Convent ſhould foz ever be fre from the payment of any Tithes 
ok their Lands which they till'd at their own charge inHemingſord 
and belonging to their Gꝛange of Galgach, within the Territozp 
of Winkeſley Anno Dom. 1216. And that they ſhould pap 
Tithes fo2 all other Lands, there and elſewhere, out of the 
ſaid G2ange of Hemmingford , - and that the ſaip Abbot and 
Convent ſhould pay Annually to the ſaid Pꝛebend and his 
Succeſſo2s the ſum of five Marks, by equal Poztions, the one 
moitp to be paid at Eaſter, aud the other moſty at Michael- 
maſs: They further find, that upon the 12th of November, 
Anno Dom. 1359. there was another Compoſition made betwtrt 


them under the Seal of the Convent and the Pꝛebend, rect- 


ting the fozmer Compoſition (but they do not find that it was 
confirm'o-/by the Patron and Ozvinary.) and by this latter 
Compoſition, the Pzebend and his Succeſſazs foz all time to 
come were to have their election yearly, either to receive Tithes 
in kind of Coꝛn and Gzain ariſing within the places afozeſatd, 
as well of Lands in the hands of the Abbot and Convent, as 
in the hands and manurance ok their Tenants, oz elſe ta re- 
ceive five Marks to be paid by the ſaid Abbot and Convent in 
lieu thercof , ſo as ſuch election were notified to the Abbot, oꝛ to 
any of the Monks reſident within five Piles of the Abby, 92 


to th? Pozter of the Abby, upon oz befo2e the feaſt of St. Tho- 
Lil mas 
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mas the Martyr, in the pzeſence of a Pꝛocter 02 of two good 
Men; and fo2 thoſe years in which the Pꝛebend ſhould chuſe to 
receive Tithes, the five Marks ſhould not be paid, Gr. contra. 
And that when no election was made, the Pꝛebend and hig 
Succeſſozs ſhould be contented with the laid five Marks, ſaving 
the Right of the Tithes of Lamb and Moob, which was to be 
aid as fozmerly : Then they find that the Poſſeſſions of the 
bby came to the Crown by 3x Hen. 8. and that at the time 
of the Trover, dc. the Defenvants were Pꝛopzietozs of the 
Lands in Hemmingford , and that the Plaintiff was fetzed in 
fe of the Pzebend, and that a Lamb and Sheaf were then Re- 
novant upon the Lands, and whether oꝛ no Tithes in kind 
Gould be fo2 theſe Lands, was the Queſtion. | 


Sir Francis Goodrick pro Quer. Firſt, Be conſidered that this 
laſt Compoſition was good, though not confirmed, becauſe it 
was fo2 the Melioration of the Church, and gave them a be- 
nefit, which they had not by the firſf, And the Rule is, that 
a Parſon, Pꝛebend oz other ſole Eceleſfaſtical Cozpozatton, 
poteſt meliorare, ſed non pejorare Conditionem & ftatum Eccle- 
fix. Vid. Bro. Corporat, 68. 2 Inſtit. 343. 2 Cro. 252. And if 
a Confirmation in this Caſe were requiſite and neceſſary, it 
ſhall be intended that there was one, Ex diuturnitate rempo- 
ris omnia præſumuntur ſolemniter eſſe acta. 

Secondly, He conſidered; whether this —— to be 
diſcharg'o of Tithes, be ſuch a perſonal Patvilenge, as that 
it cannot be releaſed ? And he conceived it might be releaſed 
and waived ; foz that Quiliber poreſt renunciare juri pro ſe in- 
troducto. 2 Inſt. 252. Dyer 249. Dr. Goodman's Caſe. Alſa 
here the Cozpozation being extinct, the Pyiviledge is gone, 
and the Tithes are revived, as Bro. Corp. 73. Goldſ. Rep. 4. 
Hob. 40, 42, 44. Andrew and Coopers Caſe, 3 Cro.675. 2 Inſt. 49 f. 
A Leon. 71. But the King's Farmer — enjep tbe Pzſvilepge, 
becauſe it does not conſiſt with the Bing's Dignity to Oc⸗ 
capy Lands bimſelk: Vid. Popham's Rep. x 58. 

Object. The Biſhop of Wincheſter's Caſe, 2 Rep. and Engle- 

— * 7 Rep. concerning perſonal Pzivitedges not trans- 
rrable. 

Reſp. An Appꝛopziation cannot be granted over, and pet 

it may be dilappꝛopziated by a Pieſentation; 2 Ed. 3.8. N. B. 35. 

_ Rep. 152. 3 Cro. x76. and fo he concluded fo2 the Plain- 


Pro 
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Pro Defendente. Firſt, The firſt Compoſition here is well 
rooted and ſettled, and is in the nature of an Exchange, as 
appears 2 Rep. 45. 2 Inſt. 490. Hob. Rep. 42. Secondly, It 
ſeems not to be deſtroy'd vy the ſecond. Foz the ſecond is, 
only by way of Collateral Agreement and ſounds in Coven⸗ 
ant: There are no wo2ds in it of Gzant oz Releaſe. And it 
cannot here be deemed an Elegible Inheritance, becauſe it does 
not paſs from both parties. And by a Releaſe of five Marks, the 
whole would be diſcharged; ſo thet it is not recipꝛocal, 44 Ed.z. 5. 
Alco the Coppozation being diſſolv'd, the ſecond Compoſition 
falls of it ſelf. And it ſhall not be pzeſumed, that this Cem: 
poſition was confirmed, unleſs it be ſhewn, becauſe the fozmer. 
which is mode ancient, was confirmed, So he concluded fox 


the Defendant, 


Hale Chief Baron. By the firſt Compoſition the Abbot only 
is diſcharged, quamdiu propriis manibus, &c. but by the latter 
the Abbot and his Tenants are diſcharged of Tithes of Con 
and Hay only ; ſo that there is a great difference betwirt 
theſe two Compoſittons. But he conceived, Firſt, That the 
firſt Compoſition was good, although the Abbot were diſcharg- 
ed by his oꝛder, quamdiù, &c. Secondly, That the Abbot 
map well renounce the benefit of his Pziviledge. Thirdly, 
That there may well be a Kelinquiſhment of the fozmer Com- 
poſition, and that it may be releaſed oz diſcharged. But the 
doubt in this caſe is, whether oz no the ſecond Compoſition 
be good in Law without a Confirmation, and an Annual 
Election, accoꝛding to the Compoſition, and who muſt make 
this Election, and how, now that the Pzebend is diſſolved, 
and by whom, and to whom the notice muſt be given, There 
was one Southwell's Caſe, in 44 Eliz. Mhere an Abbot bad 
had certain quantity of Wood, to be taken yearly in ſuch a 
Mood, 02 eiſe a certain ſum of Pony yearly at his Election: 
And it was held in that Caſe, that the Election was trans- 
ferred to the Bing, by the Statute of Diſſolution of Bona- 
ſteries: And that it ſhould go along with the Land to 
the King's Patente. But here this Pzebend came to the 
King by the Stat. of 1 Ed. 6. of Chantries, &c. and whether 
the Election in this caſe remains oz not, may be a Que⸗ 


ſtion. 


Afterwards in Trin. Ferm Anno 17 Car. 2. It was argued 
again by Derjeant Hardres, fo2 the Plaintiff. 


LIL Firſt, 


—— — 
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Firſt, There has been a Queſtion-ſtrrred, but not much in⸗ 
ſiſted on by the Defenvant;viz. Whether oz no this Pziviledge 
of the Abby, to be krie from payment ok Tithes, may be 
waived oz not? J ſhall not dwell upon that; fo; J take it to be 
very clear, that it may be waived. Firſt, Becauſe it was but a 
particular Indulgence granted to the'Pyzver of Ciſtertians, any 
fo2 their benefit and advantage, and therefoze' it map be 
waived by them, in like manner, as an Exemption from ſer- 
ving upon Jurtes, ac. may be waived at one time; and reſum'd 
at another; as is very uſual and frequenrn. | 

Secondly, It is à Rule in Law, that whatever is created 
may by ſome means oz other be diſſolved and ertinguiſhed, 
tho" ſome things cannot be granted over t As in Lampetr's 
Caſe , 10 Rep. a poſſibility of a Term, though- not grantable 
over, yet may be releaſed to the Tenant in Poſſeſſion, Hob. 
Rep. 30. an Appropriation , though not grantable- over, pet 
may become diſappzopziate by a Pꝛeſentment. N. B. 4 5. 8 Hen. 
7. 12. 21 Ed. 4. 58. b. A Corody incertain in an Abbp, though 
not grantable over by the Founder, yet may be releaſed any 
extinguiſhed by him. So here. ee en 

But the ſecond and moge difficult Point ts this; viz. The- 
ther this ſecond Compoſicion be gadd oz no, becauſe not Con- 
firmed by the Patton aud Ozdinary. And J tonceive that it 
is goon notwithſtauding, as our caſe is, and chat fo2 theſe 
Reaſons. - e 0 Co en n eee 4 | | 

Firſt, - The ſecond Compoſition is Wholly ſo; the beneſit of 
the Pꝛebend and his Succefſo2s, and is an enlargment'of the 
fozmer, becauſe by this ſecond Compoſitfon he has an Election, 
to take cfther his five Marks og [is Tithes in kind, whether he 
will; whereas by the fieſt Compoſition, he is tied up to his 
five Marks: And in ſuch caſes, Succeſſozs are baund though 
without coonfirmation, 44 Ed. 3. 27, 22. in Octavian Lum- 
bard's Caſe, Tenant in Tail chariev'the Land with a Rent 
charge, -foz a reieaſe of the right of a Stranger; and held that 
this ſhall bind the Mue in Tail notwithſtanding the Stat. of 
Weſtm. 2. 48 Ed. 3. 11. h the like of a Recovery in Galue by 
the Tenant in Tail; becauſe the ue is at no loſs by it. 
Pcrk. 17. Tenant in Tait may determin- his Elecklon, as to 
ſo many Acres: 024 Rent Charge, andthe Jſſue ſhall be bound 
by it. So here: No loſs, but a p2ofit accrues to the luc⸗ 
cteding Pꝛebend; and it is a Rule in Law, Co. Lie. 102. b. 
341. a. Mag. Cart. 3. a. that a Parſon without his Patron and 
—_— may meliorate ſtatum Eccleſiæ ſuæ. Aud fo in our 

ale. 


Secondly, 
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Secondly. The ſecond Compoſition' was made only foz a 
further Explanation of the fozmet,' and by way of Superonera- 
tion, and is a ſurchatge upon the Abbot and his Succeſſo2s, 
without: any Diminution to the Pꝛebend. And in that caſe a 
confirmation is not/vequiſite. It there be Compoſition con- 
firm'd betwirt a Parſon and his Pariſhioner, by which the 
Pariſhioner is to pay: 5 |. in titw of his Tithes fox ten years ; 
and afterwarys another Compoſition is made,  wherevy the 
Partſhioner agrees to pay 6 J. fe: rhafe ten years; this ſecond 
is good without a Conftrmation'; becauſe it is an Enlarge⸗ 
* of the kozmer, and moze fo? the Parſon 's advantage than 
it 6. {Ty WP 75 2:3: :99 3CTEG OED 

'Fhidly; The fante map ba p20ved by the Parallel, betwirt 
a bre ub 0 Church and an Infant: Foz dur guthontles tes 
ſemble them two to one another. -'A9 appears Oo. Lir. 341.2. 
Mag Cart. 3. a. Tceloſta infra atatem exiſtit & ſungitur vice mi- 
noris. Mom Cp. Liecʒ 37. minor ſtatum ſuum meliorare poteft, 
non deteriorare. And thetefoze if àn Infant fubmit to an Award, 
which i made fox his advantage, he ſhall be bound by it, 13 Hen. 
4. 12. 10. Hen. G10. (8 if an Infant mabes Partition 02 Aflighs 
Dower, if it be equal and juſt, he ſhall be bound and contlud⸗ 
ed by it: The like of à Parſon ke 1 

A Third thing is this; viz. ®mitting that the ſecond Com- 
poſition is good,CUh*ther-02 no it benow poſſible to be perfozm- 
eo, becauſe no Election can now be made in fozm as directed 
by the Compoſition : Becauſe now the Abby is difſolv'd, and 
the Cozpozation ertingaitht , and the Pꝛebend alſo with all 
it's Poſſeſſions is given to the Crown, the one by 3 Hen. S. the 
other by x of Ed: 6; And yet J conceive all this is no hin- 
dzance, but that Tithes in kind may be recovered. 


Firſt, As fo2 the Diſſolution of the Abby and extinguiſhment 


of the Cozpozation, that will create no impediment, becauſe 
tt comes by the Ad of the Cozpozation it ſelf; to wit, by 
their Surrender: Foz tho Ac of 31 H.8. veſts nothing in the 
Bing, but what the Abbies themſelves ſurrendzed fince 
27 Hen. 8. ag appears bythe Statute; and it is a Rule in Law, 
that Res inter alios acta alteri nocere non debet, fed prodeſſe 
poteſt. It a Leſſee fo; years charge his Eſtate with a Rent . 
and then ſurrender; yet the Charge continues as long as the 


term would have laſted, if it had bien ſuffered to run out in 


time. 5 Hen.5.10. 


"Secondly, As log the Acceſſion of the Prebend to the Crown 


by the Statute of primo Ed.6. It is there Enacted, that all 
Tithes and Hereditaments appertaing to any Doſptital given 
to the King, ſhall be fn him in as ample manner D _ 

olpital, 


= 
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Moſpit al, and as if they had been particularly named: And it is 
alſo Enacted, That the Bing ſhall enjop all Pzofits, Commo- 
dities, &c. appertaining to any Yoſpital by any Aſſurance, 
Compoſition, 02 otherwiſe. So that all is pzeſerved oz, and 
reſerved to the King, that did appertain to any Polpital. 
And Unity of Poſſeſſion iu the King of the Abby and the Pre- 
bend, bzeaks no ſquares; fo2 Tithes, and a Compoſition foz 
Titbes, are Collateral to the Land, and revive by Severance, as 
appears in 1 xth Rep. Harpur's Caſe. | ' 

And where there can be no Election, there the party that is 
to have the benefit of it, ſhall have and enjoy the thing fo 
which the Recompence is given, without any Election. South. 
well and Ward's Caſe, Mich. 33 & 34 Eliz. Ro. 229. per Popham, 
Fenner and Clinch in Manuſcript, and printed in Popham's Rep. 
91. & Adjudge 36 & 37 Eliz. 20 

Object. The Prior of St. Faith's, 13 Ed. 4. made a Gꝛant of 
200 Faggots 02 Focals ta the Hoſpital of ;Sr.Giks's in Norwich, 
02 of Twenty ſhillings in lieu of them, at the Election of the 
oſpital, with a Clauſe of Diſtre(s, reaſonable Notice of the 
lection being given; and the Poſpital Covenants, to give 
Notice in the Church belonging to the Poſpital, Afterwarvs 
the Poſpital comes to the Crown per x Ed. 6. who grants over 
the Yoſpital, with the laid Rent, and the Gꝛantte diſtrains fox 
the Focals: And it was there adjudged, Firſt, That the Focals 
paſs by the Gzant of the Hoſpical , and the Rent of Twenty 
ſhillings, though the Focals are not erpzeſſed in the Gzant. 
Secondly, That there needs no Election, becauſe the thing 
granted was the Focals, and the Twenty ſhillings are but by 
way of Recompence fo it, and as an allowance and ſatisfaction 
fo2 the ſame. And a difference was taken where the Election 
was precedent, and where ſubſequent to the Gzant, It a man 
grants to another a Robe, oꝛ Twenty ſhillings, there the Election 
is pꝛecedent to the intereſt of the Grantee, here it is not fo ; 
Vide 2d Rep. Sir Rowland Heyward's Caſe. Now this Caſe of 
the Prior of St.Faith's reſembles our Caſe in all reſpects : Foz 
here is a Compoſition fo2 Tithes in kind, oz elſe fo2 fiye Marks 
in lieu; aud the Yoſpital there came to the King by x Ed. 6. 
as ours does here, and yet the Election remained. 

But in our Caſe there is a Clauſe , That when there is no 
Election made, the Prebend ſhall content himſelf with the five 
Marks. But to that J anſwer, That this Clauſe muſt have 
a reaſonable Conſtruction and Jntendment ; viz. That as long 
as there may be an Election made by any reaſonable way oz 
means, ſo long there ſhall be an Election, oz elſe only Five 
Marks due. But here there can be no Election made K 5 

all, 


— 
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all, accoꝛding to the Compoſition, by reaſon that the Abby is 
Diſſolved, and that by their own Act; and it is a Rule in Law, 
That Impotentia excuſat legem ; and Lex non cogit ad impoſ: 
ſibilia, 42 Ed 3. 5. Jf a man Covenant to leave Lands in as 
good plight as he found them, and Trees are blown down b 
Tempeſt, he is exkuſed, 5 Rep. 20. Sir Anthony Maine's Cafe. 
ALefſoz Covenants to make a new Leaſe to the Lofſee upon 
ſurrender of the fozmer ; if afterwards he grant the Keverſion 
to another (02 term of years, the Covenant is bzoken, though 
no Surrender be made, fo2 that he has diſabled himfcif to take 
a Surrender: Oo in this Caſe, Jt being vain and impoſſible 
do make an Election though the Abbot's own Default, the Pꝛe⸗ 
bend, qc. ſhall have the ſame advantage that he wauld hove had, 
without making an Election Ts 

Thirdly, I an Election be neceſſary, the Platn:(f has made 
his Election, foz he bas pzeferr'd his Bill oz Tithes, and 
bzought the Cauſe to Hearing; which is the ſame thing as if he 
had declar'o at Law; and that does amount to an Election, as 
when a man bzings a TUtit of Annuity, and counts upon it; 
5 Hen. 7. 3 3. F.N.B.x52. O the bꝛinging of a Writ of Dower, 
and counting upon it, x2 Ed. 2. Dower 158. And the bzinging 
of an Aſſiſe amounts to a Continual Claim, 9 Ed. 2. Age 14r. 
Do J conclude, that the Second Compoſition is a good Com- 
polition, that it remains in force, fo2 the benefit of the Pꝛe⸗ 
bend, and all clatming under him; and that no Election is re- 
quiſite , quia vana & inutilis; and that if an Election muſt be 
made, the Plaintiff here has made his Election, and pꝛay'd 
Judgment pro Quer. | | | 
Afterwards the Court delivered their Opinions, That the 
ſecond Compoſition did not affect the Ducceſſozs of the Pꝛe⸗ 
bend, and therefoze that the Abbot was not bound by it. The 
Keaſon ſeems to be, becauſe by the firſt Compoſition the Pꝛe⸗ 
bend and his Duccefſozs were bound only quamdiu propriis 
manibus,&c. and by the ſecond Compoſition the five Marks gd 
in recompence of all, whether in propriis manibus, oz in the 
hands of the Tenants. But to this it may be anſwered , 
That it is ſtill at the Succeſſo s Election to take the five 
Marks, oz Tithes in kind, and therefoze that he is at no P2e- 
judice. 

The Court likewiſe held; That the power of Election is 
gone, becauſe it cannot now be made according to the Compo- 
ſition; and that therefoze the ficſt Compoſition ſhould ſtand, 
quo ad terras in propriis manibus ; and fo2 the others, that 
Tithes in kind may be taken, as befoge : Foz that the Election 
is defftrop'y, And Judgment was given pro Defendente. ney 
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(11) 


(12) 


King verſus Dr. Lake. 


N a Prohibition, to ſtay an Excommuniction fo2 not paying 

ot Proxies and Procurations; the Gꝛound of the Prohibi- 
tion ns, becauſe by the Statute of 34 Hen. 8. cap. x9. All ſuch 
Archbiſhops, Biſhops, Arch-Deacons, &c. as have Right or Title 
to claim any Penſions, Portions, Corodies, Indemnities, Synodals 
or Proxies againſt any perſons to whom the King had or ſhould 
grant the Lands, Tenements, &c. charged therewith , with a 
Clauſe of Diſcharge, &c. ſhould ſue for their remedy. and reco- 
very thereof in the Court of Augmentations, nom annex d to 
the Court oł Exchequer, and not elſewhere: And the Lands in 
this Caſe were granted by Patent diſcharged, &c. ſed non allo. 
catur per Curiam, becauſe the Act extends only where particular 
Eſtates are granted over, as apprars by the wozds of the Act, 
Any Sale Gift, Grant, or Leaſe for term of life, or lives, or 


years'; and not where the Fee 18 granted, as was in this 


„ 


The Biſhop of Ely, verſus the Colledge of Clare- 
3 Hall in Cambridge. 3 


1 Pon a Bill in Equity, fo2 an Annual Penſion of Two 
pounds and Ten ſhillings, tfluing out of an Yoſpital 
gruntey to the Defendamts, and now fo2 divers years in 
arrear, it was held per Curiam, that all Penſions reſerved: by 
the King, o2 gzanted to him out of Lands, are in the Nature 
ef Rents, and triable Here, and liable to be crtingutſhed by Unity 
of poſſeſſion =» But that ſuch as are-reſerved to the King , oz 
veſted in him by the Act of 26 Hen!'8: cap. 3. are of another 
nature, and collateral to the Land, and not jolt by Unity, no 
moze than Proxies. Vide Sir John Davie's Caſe of Proxies. 
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De Termino Hillarii,, Anno 16 & 
17 Car. II. Regis. 


In Banco Regis. 


and John Percival Eſquires, and Walter Wilsford Gent. 
WE {02 a Riot committed upon one Barker, Eſquire, 
in the City ol Canterbury: Not Guilty being pleaded, and four 
and twenty Juroꝛs returned upon a Ven. fac. to the Sheriffs 
of the City, which is a County by it ſelf, a Diſtringas was 
awarded, upon which a Special Return was made ta this 
Effect ; viz. 

Richard Gmder Gent. Sheriff of the City of Canterbury 
Returns, That King James by his Letters Patents, bearing 
Date at the 8th Day of September, Anno Regni ſexto, 
de Grati\ ſua ſpeciali, ac ex cerra ſcientià & mero moru ſuis, 
Gꝛanted fo; himſelf, his Heirs and Succeſfors, to the then Mayor 
and Comminaky of the ſatd City, that the ſafo City ſhould be a 
free City, and that the Mayor and Comminalty of the ſaid Ciry, 
and the Citizens thereof, and their Suceeſſors, ſhould be a Cor- 
poration in re, nomine & facto, by the Name of the Mayor and 
Comminalty of the City of Canterbury, and that by the ſame 
Name they ſhoatd. habe a perpetual Succeſſion ; and further 
granted tothe ſat Mayor and Comminalty of the ſaid City, and 
their Succefſozs, That they noz any of them ſhould not be 
conſtrained noz compelled to appear befoze the faid Ring, his 
Heirs oꝛ Duccefſ02s,02 befoze any the Juſtices of the ſaid King, 
his Heits o Succefſozs, out of the ſafd City, the Liberties oz 
Precincts thereof, in any Jury, Aſſize, Recognition, oz other 
Inquifition whatſoever, faz oz in anſwer of any Felony, Murder, 
Genes 0} Criminal Cauſe whatſoever (High Treaſon only Ex- 
_ falling, ariſing oz happening, 92 which might thereafter 
fall, ariſe oꝛ happen within the ſald City, the Precincts, o2 
Liberties thereof; but that they, and every of them, ſhould be 
thereof acquitted and diſcharged foz ever, as by the ſatd Patent 
it ptataly doth appear: And he farther Returned , That after 
the receipt of the ſaid Writ of Diſtringas, he received another 
of the King's TUrits to — the tenoꝛ whereof"enſues 
mm in 


Pon an Information fo; à Riot againſt Thomas Godfry (1) 
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in hæc verba; and ſo returns the ſecond TUrit verbatim: Thich 
CUrit recited,that amongſt other Liberties granted ta the laid 
City by the ſaty King James, he had Gzanted to them, That 
they ſhould not b: compeli'o, ut ſupra, and did therefoze com⸗ 
mand the ſaid Sheriff, to permit the ſaid City quantum in ſe, 
to enjoy thoſe Liberties, and to allow them to them accoꝛding 
to their Charter, without moleſtation oz trouble, Teſte meipſo 
apud Weſtmonaſterium 19 die Januarii, Anno 16 Car. II. And 
he farther Returned, that all the-Jurozs named in the Diſtringas 
at the time of the iſſuing the TUrit, and at the time that the 
Venire ſacias bears Date, were, and yet are Citizens and Free- 
men of the ſaid City, per quod & virtute of the ſaid Writ of 
Allowance, he had deſiſted trom diſtraining the laid Jurors , 02 
any of them, to appear befoze the Ring at the day and place 
appointed by the ſaid TUrit of Diſtringas, and had not returned 
any Iſſues upon them, acco2ding to the purpozt of the ſaid Writ 
of Allowance to him directed: ¶Mhich Return being Filed, Day 
was given ts the Sheriff to maintain it, rhe Courr being very 
angry with him fo? it. 


= 


Thomas Hardres, Recorder of the City of Canterbury, foz the 
Sheriff. | 

JI con elve there is no doubt but this Franchiſe and Flower 
of the Crown may by Law be granted out of it, as well as 
greater things are, as to be Exempt from all Juries , and that 
Breve Domini Regis ſhall not currere , which takes away all 
Superiozity of Weſtminſter Hall, as within the Cinque Ports 
and .County Palatines, of which caſes the Books are plentiful , 
and ſo they are in our very caſe, as appears by 18 Hen. 8. 5. 
42 Aſſ'5. 19 H.6.52, 35 H. 6. 42. 39 Ed.z 15. &c. 

But the Queſtions and Doubrs here, J conceive to be two: 
Firſt, l bether the Exemption here returned will extend and 
hold place in caſu Regis, here the King is the ſole and imme⸗ 
vlate patty? Secondly, (Wether the Sheriff comes in time 
eneunb to make ſuch a Return? And J hold the Aﬀirmative in 
both. | 

Firſt, The woꝛzds of Exemption by the Charter are ſufficient 
to extend to the Caſe in queſtion; foz the woꝛds are, Prout, 
&c. Vide the Words ſupra in the Return. Thich extend to our 
C vie fo} theſe Reaſons 2 Firſt, J argue from the Occaſion of 
making this Patent. By the Charter granted to the City 
26 Hen.6. and confirmed 1 Ed.. the Citizens are Exempted 
from going out of the City befoze any Juſtices of Aſſize, 
Juſtices of the Peace, Oper and Terminer , oz other Ju- 


tices 0z Commiſſioners , Sheriff⸗, Efcheatozs , Cozoners , 


ot 


A 
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02 other Jultices oz Miniſters. Iu A Jacobi; Regis; the validity 
ol this Exemption came in debate / upon am :Iudictement de 
a Murder committed in the City iy one Robert Lade, who 
remov'd it and himſelf hither to de: and upon Motion 
tt was referr's to the chen Attozuep al Hobart, to view 
the Charter, and certiſie the Court. whether 09: no the Er 
emption extended to the Cafe. then befoze them; ho certiſten 
that it din nut, whereupon: the ſain Lade mas [tryed here any 


acquitted hicauſe the Gzaut of 28 Hens. Adnot extend ta 


the Caurt ot B. R. — — appears: d d Hen. 6. 21: i; Conufance 
granted in all Duits: Caram aliquibus Juſticiaris daes nat 
extend to this Court, + which is Coram Rege, d appears in 
2 Ed-3. FA rx Rep. 84. Dr:Foſter's Caſe And lo the (ane 
Reaſon, Negative wonds in an aut Parliament do not 
bind this Court. Aud loꝛ this caule tiud gears ater : to the 
enlarging of: theit Exemption in thad behalf, this Chatter was 
purchaſed and dzawin bythe ſame [Attorney General: And the 
Citizens have eber ſince bien quiet till nom; fo that the Ma⸗ 
teut having ben made 3 upon this very occaſion, oughvin N 
ta be allowed in this 5 1515 
Secondly, It the — hall not de ſo Expounded; it unn 
ſerve ſoꝛ litiſe o nothing. Fo the Clauſe of Exemption 
extends to Criminal Cauſes only, am with an Excopiton- of 
Hh Treaon And therofv7e this caſe in nst lh thoſe tales 
— — mit . Genetal woods: which will not: extent; where 
the Ring is party without: à ſpecial Ctauſe, Lackr faugat nos. 
As : appears by 42 Aſſ s. 8 Hen & 2 41 Ed2 3 Rempt. 4 
xx; Hen. 6. Exenape. 5. Betaulſe in thoſe caſes .the: habe a 
ſufficient” — though reſtrain d to cauſes xt party 
and 'party 3 £00: Sete Exemprionfcomy all fenen lle 
Recognitciom &. da not extend ta a Wait of ghrf, in which 
ſour Knighes : Elect- and -make the Return in the nature of 
Judges, and not the Sheriff: Noꝛ ta an Attaint, ad in zu Hey 
645. & Marlebr. cap. i becauſe there att extra Ip 
tathoſe..' But where an Exemptiott is granted l cafe of at 
Attaint there it lies, thong alert the Init — 
35 Hen 6.4 · But here the wo ars uch as.wet? intended v0 
trend tocchis Court, and to ſueh Cauſes omi af/the/King 15 
Tpantylit}; Am therefore vaghe t ane nen elite 
as will make them valid. wg MAT 20 nondum 
ab 1 the wats, lien rang nos, ore notin 
artey, yet atewo2dSequivatent; — 
amount, und thats enough. As 1118 Heri-6/89. M Gtebals 


againſt rhe Mice⸗Chancelloꝛ of Oxford, he demanded Conuſ aa 
of-Aleas, by virtue of a Charter granted to the Univerſity of 
Pmmz Oxford 
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Oxford, by King Richard the Second, whereby was Gzanted, 
That toe Mice⸗Thancelloz and his Succeſſozs chould have 
Conulantce ot all Pleas moved in Curia Regis, wherein one of 
the patties was a Clexꝭ reſiving in the/Univerſity,-:to be held 
befoze him oꝛ his Commiſſary ; and tt is there held, that thoſe 
wozds amount to as much as it it had been erpzefſed , _ Licer 
ipſe fuerit pars: And there; fol. 20. b. Babington ſaid, that ali 
Liberttes and Franchifes were Oziginally in the Crown ,. and 
derived from it: And it the Bing grant a Flower of the 
Crown, ſuch a Gꝛant is ſtricti Juris: From that caſe J argue 
to the caſe. in queſtion a; fortiori: lo in our taſe there are 
woꝛds which include the King chimſelf: Foz in all Criminal 
Cauſes He is the moſt paper party, eſpecially in Indictmems 
and Informations, where:he is the ſole party; and therefo2e 
this Exemption ſhall Extend, as afozefaiv. + x 
Fourthly, Here is an Exception of High-Treaſon, and the 
Rule is, that Exceptio ſitmat regulam in non Excepris; as in 
— Hen. 8. z. 4 Gant of Bois Except Apple. Trees, paſſeth: al 
Fruit-Trees ,. although they would not have paſſed but fog 
that Exception. So here, the Exception of Treaſon makes the 
Gzant ſttonger againſt che Aing in all other caſe g. 
Fiſchly, It ia a Rule in Law ,. Chat the Bing es Gzants in 
MAl:cafes,: where: the King: is not:defeiv'd, ſhall be expounded 
pro Honnre Regis; and ſa as tomakeithem moſt effectuai; © Ed.4. 
1, 2. A Quant of ſuch an Exemption by a Ring. ihn is an 
Uſurper, ſhall bind. Do in 21 Ed; 4 55, 36. ſuch a Gant a8 
this of -ours to Citizens; walli extend ta every one ot them in 
dividualiy, tho not granted to them by their Name of Incorpo 
ration. D 19 Hen. 6. 52. upon che Statute of g Ed. c. 
that a Releaſe made within à County Palatine; ot Right 
Lands lying out ol the County Palatine, call be tryed out of 
the County Palatine, does not extend by Equity ta an Obli⸗ 
gation -ſealed. within a County Platine, foꝛ the payment ot 


Mony elſewhere; becauſe the Statute being made in reſtram 


ol the King's. Gant, ſhall-be ſtricti Juris. n here, it is moge 
Honaurabie fo the King to habe thin Exemption extend to the 
tale in gueſtion, and dane its full ſcane ann effect; and the 
ænther, becauſe it does not tend tu excuſe. oꝛ any ways give any 
advantage du Malefattoꝛs, who may os well be tcyed by Com- 
miſſion, 02 Niſi prius, within the Ciũ xy. 


F 02: the Second Point J conteive that the City is; in time: 
mu TW benefit of this Exemption! allow'a them in this 


I 
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Firſt, They could not come ſooner; fox it does not appear 
by the Venice ſacias, whether the Cryal was tu be by Niſi prius 
2 not; fo2 that appears by the Diſtringas, and not till then: 


And therefoze the proper time ta mak return of the Exemp⸗ 


tion is upon the Diſtringas. And here the! Exemption is not 


from All Juries, but from All Juries out of th 


5 


mitem ko tip 


Jo 


of Allowance ſerved upon him, and the Charter ſhewn him, he 
ould not return the Exemption, an Action upon the Caſe 
would lie againſt him, at the Suit of any perſon, who being 
Diſtrained to appear upon a Jury, had right to be Exempted 
by the Charter: And the diverſity taken in all our Books is; 
that upon the ſhewing of a Charter-ts the Sheriff without a 
zit of Allowance, the Sheriff is not obliged to take notice 
of it; but upon a Writ of Allowance he is bound to take notice 
of it, upon the penalty of being lyableto an Action, as ap- 
Pears Co. Mag, Cart. 130. upon the Stat. of Marleb. cap; 14. 
as the Loꝛd Coke obſerves. 
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Lad * 


a good Exemption, and that it could not have been claimed 


. befoze, and that it comes pꝛaperly befoze the Court upon the 


return of the Sheriff, and that if the Sheriff had not return d 
it, he would have bien lyable to an Adion: And therefoze he 
pzayed that the Beturn might be accepted, and the Priviledge 


And the Reaſon: that was given why all Citizens were return» 
ed, was this; becauſe an Officer of the Court choſe them, the 
— chewing him the Frie-holders Book by Ozder of 
Term. Paſch 31 Eliz. B. R. One in Ancient Demeſne þaving 
ſuch a Priviledge, pet being returned upon a Jury, pꝛap'd at 
the Bar to babe his Priviledge allomed: But the Court denied 
it, and Windham ſaid, that he might take: bis remedy againſt 
the Sheriff. And per Nelſon Clerk, if. Jfſues were returned 
upon him, be might have the benefit of the Charter, by pꝛo⸗ 
ducing. it in the Exchequer, upon the Eſtreat of the Iſſues. | 
: Afterwards: in Eaſter Term! Anno 17 Car. 2. the Court held 
that this Prrriledge did not come-p2operip —— upon the 
Sheriff Retum; büt that the Auroba, being Freemen, ought to 
demand it ſeverally un their appearance upon the Diſtringas. 
And the Sheriff mas fined! 200 and afterwards a Jury was 
returned aun apjicared-without claiming their Pziviledge, and 
Tryenthe Cauſe thin Term,: and found: lo the King, and the 
Fine fet — ns ha 45 at : 

But this emed ia me tobe a hard Caſe : That the Court 
ſhould be ot Opinion, that the Sheriff might not return the Privi- 
ledge: ind yet that il he dia not male ſuch a Return, he might be 
itable to an Action of the Caf, as has bien ſatd, and was not 
dented by the Court. Ideo ſtude bons de hoc & de Lege inde. 
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In Scaccario. 


Whitehill verſus the Atturny General, Aſh & Alios. 


Pon an Engliſh Bill, to be relfeved againſt the Forfeiture 
of a Recogniſance, fo; not appearing at the Gaol-deli- 
very of New-gate, the Fozfetture having bien granted 

over by Privy Seal, and the Barons here having Compounded foz 
it after the Privy Seal granted, and the Gzantee pꝛoſecuting 
upon the Recogniſance, notwithſtanding it was doubted, whe- 
ther the Forfeiture of ſuch a Recogniſance be within the Sta- 
tute of 33 Hen.8. cap.39. foz relief in equity againſt the King: 
And whether this Compoſition made by the Barons, by vertue 
of their Privy Seal, be a good Compoſition, being made after 
the Privy Seal granted to Aſh,8&&c. But becauſe the Privy Scal 
granted to Aſn, &c. miſrecited the date of the Seſſions, at which 
the Recogniſance was taken, pihil inde factum fuit: But the 
Bill was dilmiſt, and the Compoſition made by the Court 
confirmed. | 


Morgan Jenkins Plaintiff, and Dame Margaret Ke- 
miſne Widow Defendant, in EjeAtone firme. 


(r) 


U a Tryal at Bar a Special Verdict was found, by () 


which the Caſe appeared to be this, viz. Sir Nicholas 
Kemiſh, the Father ſettled Lands. upon himſelf ſoz Life, the 
remainder to bis Son Charles in Tail, and the Yeirs Bales 
of his Body, and akterwards upon the Marriage of his Son, 
in conſideration oł Two thouſand and five hundred pounds Por- 
tion paid, the Father and the Son Levy a Fine and ſuffer a Re- 
covery, to the Ale of the Father fo2 Life, the remainder to 
the Son and his UUife foz their two Lives, and to the Meirs 
Males of the Body of the Son, upon the Body oc his Wife 
to be Begotten, the remainder to the Heirs Males of the Body 
of the Son, with remainders over : And a power was reſerved 
to the Father by any Writing, in the pzeſence of two oz more 
| t; 
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Uitneſſes, ro charge the Lands with Two thouſand pounds. 
And afterwards, in Conſideration of Two thouſand pounds 
paid to the Father by Dayid Jenkins Eſquire , now Judge Jen- 
kins in Wales, the Father and Son Moꝛtgaged part of the Lands 
to David Jenkins in Fee, with this Condition, that upon the 
payment of Two thouſand pounds teh pears after, and of 


One hundred and threeſcore pounds yearly, in the mean time 


by the Father, his Yeirs, Executozs 02 Adminiſtratozs, the 
Father, ac. might Re⸗enter, ac. the Father dies, the Son's 
CUife dies without J\ſue, the Son Marries again with the 


Defendant, and has Iſſue a Son and dies, the ten years 


Heir enters, and makes a Leaſe prout, &c. {IF 
Upon this Caſe two Points were raiſed, Firſt, Mhether the 
wer here reſerved be well Executed by 1 this Boztgage? 

Secondly, Admiting the power not well executed, yet whether 

02 no this Convepance being made by the Father and Son, 

a- valuable - Conſideration ſhall not ſtand good againſt the 

Eltats Foil limited to the Yeirs Bales General of the Son, 

which was voluntary; by vertue of the Statute of 27 Eliz ? 


expire, David Jenkins dies, the leſſoꝛ of the Plaintiff being his 


fo 
E 


Levins pro quer, Firſt. Che Power here 18 well Executed, 


ae there be ng Recital of it in the Deens-of Mortgage, 
Vid. 6 Rep. Sir Edward Clere's Caſe ;; and though the Poxtgage 
be by Leaſe and Beleaſe, f02 the power is by any Writing, Vid. 
xx Hen. g. 31. And though it was Grecuted only as to part 
of the Lands, the wozds of the RBeſervation being of All and 
Singular the Lands, &c. fo2 ſuch a power may be Executed, part 
at one time and part at another. And J conceive the power 
berg to be well Executed fo? theſe Reaſons; Firſt, Becauſe this 
Mortgage may p2operiy be called a Charge upon the Lands, 
the w02d Charge being a General wozd, and extending as well 
to an Eſtate of, and in Land it ſelf, as to an Eſtate charged 
upon the Lana, Hob. Rep.z5. Warranty is ſatd to be a Chaxgge 
And 30 Aſſ 5. Lands being ſeized upon an Extent, is tering 
a. Charge, Vid. Hob. Rep. 45- & 2 C Rep. Julius Winnjngran's 
Cafe: Dower and à Statute are: Charges upon Land, and in 
Gotdsborough's Rep. 95, 96. n Mortgage is ſain ta be à Charge, 
and in 1Iuſt. 205. Secondly, dt ta mithin the intent of tha 
power, that Juteret ſhauld be paid | 662: the Two. thouſand 
pounds, becauſe Mauy cannot be borom o without paying In⸗ 
tereſt fo; it; and the 160 L per annum, ia no moe than Jn» 
tereſt fo; 2000 1. at the rate of 8 l. per Cent. And admitting 
that it were naught as to tht lateneſt, pet it is well fo the ſe⸗ 
curing: of the pztncipal ſum of Two thouſand pounds. Foz if 
a Power be Executed moe amply: than actoding to the Reſer- 


vation, 
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vation, yet the Execution is good fo2 ſo much as is wirhin the 
power, and void only fo2 the reſt: Vid. Cro.3 Rep. 451, 462. 
Tf an Exrecutoz Aﬀent to a Legacy upon Condition, the Con⸗ 
dition only is void. If an Heir Aſſign Dower upon Con⸗ 
dition, the Condition only is void. | n 

Co the Second Point he argued, admitting the Convepance 
nat to be warranted by the power reſerved that pet it was 
good by the Stat. of 27 Eliz. the Father and Son jopning tn it, 
againſt the Heits General of the Son: Foz that Eſtate, it 
not Fraudulent, is at leaſt Voluntary, fo; neither the Marri⸗ 
age noz the Poztion does affect that Eſtate; the TUife being 
vead without Tfſue Male, and the Son here in this Caſe, be⸗ 
ing a Son by the ſecond Uenter. And if it be not within the 
wozds, yet it is not within the intent of the Act. Vid. Dyer 294, 
295. & 6 Eliz. Dyer, Churton's Caſe. 3 

Stevens pro Defendente. The power here ig not well Exe 
cuted. There is a diverſity betwirn a power created by the 
Party, and a power given by the Law : If created by the Party, 
it muſt be ſtrictly purſued, Vid. 5 Rep. Mountjoy's Caſe, 8 Rep. 
Whitlock” Caſe. | 

Object. But the wozd Charge extends to a Mortgage. Reſp. 
In a Deed of Covenant it may, where the woꝛds muſt be ex⸗ 
pounded benefictally foz the Perſon, to whom the Covenant is 
made, but not in caſe of a Reſervation of a power: And here 
the intent ok the Parties appears plainly, to have been agiatnft 
any ſuch Conveyance; fo2 by this means all the ſubſequent E⸗ 
fates would be diveſted, which was not the intent of the 
power, noz could they be Reveſted again after the Forfei- 
ture. 

Secondly, The Eſtate limited to the Heirs General of the 
Son is not Fraudulent, ſo as to be void againſt the Pozt- 
gagee. It is ſaid in Twyne's Caſe, 3 Rep. that the Stat. of 
13 Eliz. was made in Affirmance -of the Common Law, but 
not the Stat. of 27 Eliz. and no Fraud ts here found, noz ſhall 
it therekoze be intended oꝛ pꝛelumed; as appears xoRep. in the 
Chancellor of Oxford's Caſe. This Eſtate is not within the 
wozds of 27 Eliz. Vid. the Stature. No? is it within the In⸗ 
tent: Although the Statute has a liberal conftrucion, with 
reſpect both to Perſons and Eſtates; *aW has bien conſtrued to 
extend to one Perſon and not to another, and to one Eſtate and 
not to another. Valans and Winkfield's Caſe, B. R. and Sir Rich. 
Lydal's Caſe, 6 Jac. and Sir John Jacob's being Bromwel and 
Player's Caſe, in B. R. where a Conveyance was adjudged good 
as to one Perſon, and vofd as to another, and good againſt 
one Eſtate, and void againſt, * yet all powers of on 
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tion are not within this Law; as a power of Revocation with 
a limitation oꝛ condition pꝛecedent: And yet the woꝛds of the 
Statute are: general. So a power to make Leaſes foz one 
and twenty years, though a Feoffment be made afterwards fo? 
a valuable Conſideration, yet Leaſes made by vertue of that 
power, are not within the Statute ; fo2 it is a qualified power. 
And fo he concluded pro Defendente. 

Hale Chief Baron. The Party to whom this Power was re- 
ſerved, might have charged this ſum of Two thouſands pounds 
upon the Land, in other manner than he has done here : As if 
he had granted an Eſtate in the Land, cill che ſam of Two 
thouſand pounds had been raiſed out of the pofits of it; it 
had blen a good charge, 27 Hen: 8. and Thomas and Kemiſhe's 
Caſe, in B. R. and it had bien a good Execution of his Power. 
But lo large an Eſtate as is here granted, ſtems not purſu- 
ant thereunto, fo2 by this means all the ſubſequent Eſtates 
will be deſtroyed, which was not the intent of the Parties: 
And this Conveyance would bzeak thzough and diſlodge them 
all, which is unreaſonable, the Moztgageoz being but a Te⸗ 
nant fo2 Life; fo2 the Eſtate muſt ariſe out of his power anly, 
though the Son, joyns: Foz the Son has but an Eſtate Tail, 
which will not bear ſuch an Eſtate as is here conveyed. Be- 
lives it does not appear to have been the intention of the 
Parties, that the ſum of 2000 L ſhauld be raiſed with Ten 
years Intereſt : Foz by the ſame Reaſon, 10000 L might be 
raiſed by. giving a longer time, fo2 the papment of the Princi- 
pal: And the intent here does not appear to have been foz the 
raiſing any moze than 2000 l. And it is to be conſidered, whether 
82 no this Conveyance be good oꝛ not foꝛ the 2000 l. though void. 
fo2 the Intereſt» Foz a power is an entire thing. It a man has a 
power to make Leaſes toz twenty one years, und he makes a Leaſe 
{oz Twenty two years, it is not good foz Twenty ane years 
It is alſo hard to. pzeſume Fraud in this Cale, and there is none 
found. And the couſideration of Marriage, aud of. the. Par⸗ 
riage Poꝛtian, will run to all the Eſtates raiſed. by the Det- 
tlement, although, the Marriage is not concerned in them, ſo 
as to make them good againif 2 and ta auoid a vo⸗ 
luntary Conveyance. But perhaps there may be gaod cauſe 
fo2 relief in equity fo2 ie 2000 l. thaugh the power was not 
ſtrictly purſued. Et Adjornatur. | 
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Thomas Joyce, and Anderſon verſus Rich- 
hard Haines. 
TN Debt upon an Obligation ta perfoztiy an Award, bl (3) 


twirt chem and the 'Defeuvants'Trlife o any of them, 
ot all Matters and Controverſies , (6 that the Award be made 
under the Hands and Seals of the Arbitratozs, ready to be 
delivered to the Parties: The Defendaat pleaved cut Award fait: 
The PlaintiCs repty, aud fer fozth an wary, but bs net A. 
verr that it mas paratum deliberari wh And by the A 
ward the Defendant was to pay 161. to the Plaiiitfifs" in re⸗ 
compence and ſatisfaction of the Colts and Charges of füch 
a Pꝛoſtention; ann that the Platneiffs ſhould releafe' to the 
Defendant all Demands, to the tinte of the Submiſſion, and 
that the Defendant ſhonid' teleaſe to them all Demands to the 
time of the Award. And it was beld per Curiam, that al» 
though that part of the Award, whereby the Defendant was a⸗ 
warded to releaſe all Demands co the time of the making of the 
Award, were vold in Law, betaule it overreaches the Dubmif- 
ſion, yet becauſe there were other matters awarded on both 
ſides, which: were good, the Award was ſulfitient: but be: 
cauſe there wanted the Averment of parat dcliberari , &cc. 
Adjornatur. But they held that the Award was good, though 
nothing at all were awarded concerning the Defendant's 
Wife,becauſe the woꝛds of the Submiſſion were between them, 
02:anp of them, Vid. 8 Rep. Baſpool's Caſe, and 10 Rep. Oſ. 
burne's Caſe. 2 WKY 5 
Afterwards: the Court held that the Plaintiffs needed not 
ta Averr parat deliberari, &c. ko that: the Averment was ſup⸗ 
plied by the Publicatton of the Award, Cro. 54x. but they 
doubted whether the Award were godd on the - Plaintiffs 
part, who were only awarded to releaſe : And whether the 
awarding 18 1. to be paid in retompenre, fc. as alledged, is 
ſuCictene to make the Award Recipzocal, decaule it is applyev 
ta one particular ons. 11 | 
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Focus verſus Salisbury. 


T* an Ejectione firmæ fo Lands in Wales, the Caſe upon a 
Special Verdict, was, that a man ſeized in f&z of Lan 
102 the continuance of them in his name and foz the matnte, 
nance of his Bzother, makes a Leaſe foz 500 pears in truſt, 
that himſelt ſhoutd receive the pzofits during his Life: And 
that afterwards his Bzother ſhould enjoy them, with ſome o⸗ 
ther truſts :- And afterwards being in poſſeſſion accozding to 
the truſt, he covenanted with other perſons,not with the leſlees, 
to ſtand ſetyd of the ſaid Lands, upon the ſame conſideration 
as was mentioned in the Leaſe, to the uſe of himſelf foz Life, 
with remainders over accozding to the truſfs, and further that 
the ſaid Leaſe and all Eſtates, made oz to be made by himſelf 
ſhould be and enure to the ſame uſes, and Levies-a Fine, and 
five years paſſed , the leſſo2 being in Poſſeſſion accozding to 
the Truſt, and enjoying the pzofits duting his Like; after- 
wards the Leſſoz dies, and one of the Lefſes enters into 
part of the Lands in one County, which was not compziſed 
in the Fine, enclaiming all th? Lands in the other County. 

Lechmere pro Quer. The Firſt Queſtion ig, Whether o2 no 
tbis Leaſe-fo2 5co years be barred by the Fine and five pears 
Non claim Jn Saffin's Caſe, 5 Rep. a diverſity is taken betwixt 
a Leaſe that commences immediarelp in point of time, though 
the Leſſee do not enter, and a Leaſe that is to commence in 
ſuturo. Ju the firſt Caſe a Fine and Non claim is a Bar, 
but not in the ſecond, Vid. 2 Cro. 60. accordant. A ſecond 
diverlity is betwirt, where an Intereſt is turned to a Uight, 
and : where not. 9 Rep. 1056 Podger's Caſe. If a:Leflte fo 
years aſſigu his Eſtate in truſt and afterwards purchaſe the 
Jnheritance , - and Levy a: Fine, this Fine after five years 
Non-claim mill be a. Bat; otherwiſe . lk 
had Levied it. 10 Jac. in Curià Wardorum Hodges Caſe, Vid. 
1 Hen. 2. 12, 2. upon the ſame Reaſon. Vid. Pl Com. 3 51, 
352. And by Co. x. Rep. 112. a Feoffment oz a Fine ertin- 
ure a power of Revocation. And 1 Cro. 110. is in 
point. 

Object. The Conuſotr here is but a Tenant at Will, and a 
Fine Levied by him cannot Bar; as in 3 Rep. Fermor's Caſe. 
Reſp. 1. Jt does not appear in this caſe, that there is any ſuch 
puvitp betwirt him and the Leſſee, - Secondly, The Eſtate at 
C(Uil is here determined by the Fine. Vid. Baugh and —_ 
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dell's Caſe, 9 Car. 1. Vide 27 Hen. 6.3. Et vide 3 Rep. 91. upon 
4 Hen.7. concerning the force and effect of a Fine. 


A Second Queſtion in the caſe is, Whether the Claim here be 


well made, oz no? J conceive it is not well made; fo? it is 
made after the Death of the Leſſoz, and in another County, 
and in Lands not compztized in the Fine. Vide Co.Lir.z55. that 
the five years begin the day ok the Fine levied; Vide Lictleton 
423. & fol.98. Co.Lir.z5z. 9 Hen 7. 25. Claim in one County, 
not good fo Lands in another County; and is but an Entry 
n Law, and muſt be taken ſtrialy, Vide Dyer 
337. 1 : p f a ; 


Williams pro Def. A Fine with five pears -Non-claim , fs not 
a bac, unleſs the Intereſt to be bart'o were turn d to a Right be⸗ 
foze, which is not done in our caſe: Foz the Fine it ſelf 
here is but levied in affirmance ok the foznier Eſtate of the 
Leite; and fs the Intention of the parties appears to have 
bien by the Deed of Covenant, Vide Plo. Com. 373. £ Inſt. 5 17. 
& 2 Cro.2. And here the Leſſoꝛ is in poſſeſſion upon a Privity, 
which pꝛoteas the Intereſt ol the Lefſ&, and the Fine here 
does not wozk a Torr: And the Intention ok the Leſſoz was, 
to uffirm this Leaſe by the Fine; ſo that the Fine is a far 
from wozking a Torr, that it confirms and foztifies tbe Leaſe, 
Mo. Rep. 2 20, 298. Elſe the Leſſo would be made a Torr-feſor 
againſt his Cit, which the Law will not Cuffer, Vide Baugh 
& Blundel's Caſe, Cr. Car. 9 Car. No? will the Court pꝛeſume oz 
intend a Torr, if it map de taken otherwiſe ; as in 3 Rep. Fer- 


mor's Caſe, 1 Cro.484. & 1 Cro 304. It a Moztgago! levy a 
Fine, and five: years paſs, this does not bar the Boztgagee, 


he being out of polleſſion, Noy s Rep. 23. 
Object. 1 Cro. 1 10. J Anſwer; The Ctircumſtances of that 

caſe do not appear; no? is what is urged pertinent to t 

Pzincipal caſe th re: and it is but an. Opinion obiter. 


Hale Chief Baton. If a Claim were requilite in this caſe; 
there is no colour whereby to make this Claim good. 5 
nathing here has been done, whereby the Eſtate of the Leſſte 
was diſplaced :. The Lefſoz continued in poſſeſſion by the Lel⸗ 
ſee's leave and permiſſion , as muſt be pꝛeſumed; and ſo is 
a Tenant at Will, ag Littleton ſays, Secondly, The Fine here 
does not diſplace the Eſtate ; as if Leſſee foz years be, the Re⸗ 
mainder over foz life , and the Leſſee ſoz years levy a Fine, 
and. Five years paſs; the Leſſo2 is not barred by any Non- 
claim, becauſe the Fine operates nothing, and Partes ad finem 
nihil habuerunt map be pleaded to it: Otherwiſe it is where a 

enant 


__46r 
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Tenant for life levies a Fine, fo2 he bas a Frechold, and his 
Fine diſplaces the Remainders, and therefoze an Entry tg 
requiſite within five years after the death of the Tenant foz 
life. And therefoze when a Leflice fog years, oz at Mill, is ta 
le vy a Fine, it is uſual fo2 the Leſſer to make a Feoffment fir; 
to diſplace the other Eſtates; But here the Leaſe foz pearg 
is antecedent to the Eſtate of. the Leſſoz, who levies the Fine, 
and he has a Freehold expeckant upon the Leaſe, and not me⸗ 
cedent to it. Je there be Tenant fo life, Remainder 
years, Remainder in Fi to the Remainder-man foz years; and 
the Remainder-man foz years levies a Fine, the Eſtate fo2 
life will not be barr'd by this Fine, as bath been adjudged ; 
But it was held in the lame caſe, That a Leaſe foz years in 
poſſeſſion. would hade been darted, quod non credo. And the 
reaſon of Blundell's Cafe holds here, that a man ſhall not be diſ⸗ 
ſeiſed againſt his TUtll. And a Fine with five years Non- 
claim muſt bar an Eſtate pzecevent to the Fine, not ſubſequent 
to it. And there is hore a Privity betwixt the Lefſo2 and the 
Leſſee, and therefo2e the Fine ſhall not bar; as in caſe of a 
Mortgage, where the Moꝛtgagoꝛ continuing in poſſeſſion levies 
a fine. And in the Dutcheſs of Richmand's Caſe in C B this. 
very Caſe was adjuvged. in terminis foz tina Reaſons; Firſt, By 
reaſon of the privity: betwixt tho perſons 2 Secondly, Becauſe 
the Leſſoꝛ was in the nature af à Tenant at Will, aud there was n 
Mutual confidence betwirt the parties. At he be Tenant far life, 
the Remainder fan life, the Remainder tag Hehe Bemainder in 
Fa to the ũrſt Cenant fo life in Remainder, who levies a Fine; 
this is adjudgedto be a Forſeiquro, -but*that it-operates no dif 
placing; Gallanc's Caſe. Andaithough in this caſe the Leſſor: be 
eſtopp d, yet that's nothing ta the 'Leflce: here was one Heale's 
Caſe to this effect, viz. A. cunvey d Lands ta B. in Fie; with a 
Covenant to make further aſſurance: Afterwards B. leaſes to A. 
fo forty years, und then A. mates further aſfurance upon Re⸗ 
queſt ; this bars and conveys the Leaſe fo2 pears, unleſs there 
were ſome pꝛecedent agreement to the contrary: But it there 
had bien any ſuch pzecedent agreement, then they held that it 
would baue operated oniy in Confirmation und Corroboration of 
the Leaſe, and would not have deſtroyed i N Adjornatur. 
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The Attorney General, verſus poultney & al. 


Pon a Bill in Equity it apptar'd , that Sit George Benion 


being the King's Receiver, hab aſſign'd a Debt ta the 


Bing ; and upon the Plea to the Bill this Queſtion aroſe. viz. 
TUhether oz no a Debt due to a Debtoz of the Afﬀigtioz migut 
be ſeized, to ſatisfie the King's Debt? And Auditor Povey's 
Caſe, Co. Juriſdict. of Courts, p. 115. was tited, that it tould 
not in caſe of a Det in Aid; no more” can it hete, becaule 
great Inconventente would enfue ttport we Setzures; 
viz. That a Debt in the third, fourth, oz fiſth degree wouty fit 
ſetzen, and ſa ininfinitum: And great prejudice would acerue to 
the Suhjert hereby, fo2 whereas befoze only a "—_ of his 
Lands were liable upon a Judgment, now all woild be ſetzed. 
And whereas Executozs are not liable to Debts upon finpte 
Contracts, here they would be iſabfe, and that though they 
had diſcharged themſelves of their Aﬀets in the payment of 
other Debts; which would be very mffchievous. But againf> 
this was cited Lane's Rep: 1 12. Aud the Rules of Court, 
Hill 15 Car. r. were read, fo2 the preventing of Jnconventences- 
in (ſuch caſes fo2 the future. 1 | 


Hale Chief Baron. Suth Aſſignments are nfually and pꝛo⸗ 
perly made foz the benefit of the King's Debror, and we take 
notice of them as ſuch; and foz this pitrpofe we Have a Privy 
Seal, which was not aneiently Gzanted', but fo2 the benefit; of 
the King himfelf only. And, as hath bien urged, the Jticonve- 
niences would be very great, if upon ſuch Aſſignments ſuch 
Setzures might be made. Et Adjornarur. 1 

Akterwards in the fame Germ, upon bearing the Directions 
unver the Privy Seal, directed to the Eourt in 12 Jacobi, Which 
pꝛohibit ſuch Setznres; Proecſs was ſtay TTW. 


And afterwards in Eaſter Term, Anno decimo nono Car. 2. 


it was moved agu: ene, Hill. 15 Car. I. Lib 
Decret. 340. were conſidered. And it was 

Allignment in this caſe was in November 15 Car: 1. and ſu be; 
foze the Rules in Hill. 15 Car. x. and that thoſe Rules were 


made fo2 the future only, and conſequently did not extend to the 


Caſe in queſtion: And that in the time of Car. x. befo2e thoſe 
Rules were made, it was uſual (as appears by many Pꝛeſt⸗ 
dents) fo? Lands and Goods of a Debtoz to the Bing's 
Debto2, to be ſeized and extended in caſe of ſuch an Allign⸗ 

ment. 


it was urgen, chat the 


( _ 
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ment. And to Auditor Povey's Caſe it was anſwered, That 
that Caſe was in 13 Jac. Regis, which was after the Privy 
Seal, made and Directed to the Court in 12 Jac. fo? the pze⸗ 
venting of ſuch Miſchieks. Mhich Privy Seal determined with 
the King's Death; and there were no O2ders 02 Rules given 
out afterwards till Hill. 15 Car.z. and therefoze the uſual courſe 
that had obtained befoze 12 Jac. was put in Ure in King Charles 


his time, till the Rules of Hill. x5 Car. 1. And that uſual courſe 


was, as afozeſatd. 


Hale Chief Baron. Thoſe Rules had no further intent, than 
to pꝛovide foz the ſatisfying of the King's own Debts, and not 
foz the ſatisfying of Debts owing to the King's Debtor or Ac- 
countant, which would be extreamly inconvenient : Foz at that 
rate, if a man were indebted to the King in One hundred 
pounds, and another perſon indebted to the King's Debtor in a 
Thouſand pounds, and a third perſon indebted to him in Ten 
thouſand pounds: Theſe ſeveral Debtozs ſhould have the 
benefit of the King's Prerogative, againſt the Lands and Goopg 
fo2 the recovering of their ſeveral Debts, There would be no 
Inconvenience if the King's own Debt were ſo levied, though 
in the Tenth degree; foz then the King's Prerogative would 
be exerted foz the ſatisfying of his own Debt only; and there 
is no queſtion , but the King's own Debt may be lo levied. 
But to make the King's Prerogative inſtrumental, and become 
a ſtale to ſatieſie other men's Debts, would be unreaſonable, 
inconvenient and miſchlevous to the Dubjec ; and fo it is de⸗ 
clared by the Privy Seal, made in 12 Jac. But all the Court 
agreed, that in this caſe, Pemberton, Ocbto2 to the Lord 
8 Debtoz to the Aſſigner Sir George Benion , ſhould be 

__ = 

Firſt, Becauſe the Aſſignment was befoze the Rules made in 
15 Car. x, and accoꝛding to foʒmer Pꝛeſidents in Court, 

Secondly, Becaule the caſe here being of a Debt aſſign'd, the 
Lord St. John is but the firſt Debtoz, and Pemberton the ſecond ; 
and ſo not within the Rules. 

Thirdly, It appears by the chird and fourth Rules, that the 
third Debtor is within the Rules, but no Debtoz in a moze 
remote Degree: And therefoze the Plea was over tul d. 


Duncombe 
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Duncombe verſus Hide. 


I 


be admitted, where the Queſtion aroſe, CUbethet Fine cet- 


N a Bill at the Suſt of a Copyholder againſt his. Lord, to 


(6) 


tain, 02 incertain, the Defendant was in contempt, fo; not 


anſwering, and was pꝛolecuted to a Serjeant at Arms; and the 
Caſe was, that the Subpcna upon which the Contempt was 
founded, was left with the Defendant's Servant, who gave the 
Defendant no Notice of it. And the Court held, that though 
that were ſufficient to diſcharge the Defendant of the Con- 
tempt, pet he ſhould pay the Plaintiff his Coſts : Foz other- 
wiſe a Plain tiff might be put to Charge, without any default 
in him. Foz prima facie, the ſervice of the Subpœna was a 
good Service, and ground koz the Plaintiff to go on with 
pzoceſs of Contempt: And therefoze he Hall have his Coſts. 


The Attorney-General verſus Sir George Sands. 


Pon a Bill to diſcover the p2ofits of a Real Eſtate fo2- 

feited by the Defendant's Don fo2 murthering his Bꝛo⸗ 
ther, and received by the Defendant ; it was ſatd by Council, 
and not denied by the Court, that a Leaſe for years in Truſt 
fo2 the Don was forfeited fo2 Felony, Vide Co. 12 Rep. ſt Caſe, 
though an Inheritance be not fozfeitable,; as the Book ſays. 
But whether an Inheritance, as here, in Truſt be fozfeitable 02 
no, was doubred, and the Court ſaid nothing to it. Nota, the 
Lands were held ok the King. 1 75 

| a 


Burwell and Salter verſus Corrant, Executor of Lane. 


11 Pon a Bill in Equity the Court held clearly, That it Land 
A were devtted to be (old by Executoꝛs fo payment of the 
Teſtators Debts, the Money received by ſuch Sale ſhauld be 
Aſſets in the Executoz s hands, ik an Action of Debt were 
bꝛought againſt them. And the Plaintiffs would have been 
diſmiſs d, if all the Land had bien ſold; but becauſe that did not 
appear, the Bill was retain d. And afterward by agreement 
the parties went to Law upon the-Defenvant's confeſſing that 


be had received 2800 1 br Land Cold. | 
* G 


(23 


(8) 
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Lionel Copley's Caſe. 


lonel Copley Eſq; pzayed a Prohibition to the Archdeacon's- 
Court at Doncaſter in Yorkſhire, upon an Excommuni- 
cation againſt him foz not receiving the Dacrament in his 
own Pariſh-Church , grounded upon a Pzeſentment made by 
the Churchwardens in 1664. The ground of his Prayer was 
becauſe he had alledged and ſhewn to the Official a Certificate, 
that he had taken it in another place; and the Court held, that 
the Eccleſiaſtical Court had conuſance of the Cauſe, and had 
good cauſe to pzocezy upon the Pzeſentment prima facie, 
becauſe the party had not received the Communton there, viz. 
in his own Partſh-Church ; and chat it lies on his part to pꝛoue, 
that he received it elſewhere. And if he did really receive it 
elſewhere, it is a good plea foz him in the Eccleſiaſtical Court; 
upon the refuſal of which plea a Prohibirion lies , but not elſe, 
And becauſe it did not appear to the Court, that Mr. Copley had 
pleaded it in the Spiritual Court, no was there any Affidavit 
made of it; Foz that Reaſon the Court denyed to grant a 
Prohibition at that time, but would adviie, 

Afterwards in Trinity Term Ye ſuggeſted , that he had al- 
ledged tn the Spiritual Court, that he took the Sacrament elſe- 
where, and that the Caurt had refuſed to admit of the Alle- 
gation ; attdtherevpon be now pꝛay d a Prohibition. But the 
Attorney and Solicitor General moved, that no Prohibition 
ought to go out in this caſe, becauſe the matter is purely 
Spiritual and of Eccleſiaſtical Cognizance; and no Temporal 
Matter ariſes in the Cauſe. And if &e Spiritual Court does 
not do Juſtice in it, an Appeal lies. They alledged farther, 
That if the Original Cauſe be of Spirirual Cognizance , and 
ſome incident dependent Matter ariſe, as a Leaſe oz Livery 
of Seiſin, which in their own nature are of Temporal Cogni- 
zafice, and ſuch Matter be pleaved there and xr - pet n 
Prohibition ought not be granted; and fa that they quoted 
12 Co Rep. Robert's Caſe: And that in no cafe whatſoever a 
Prohibition ſhall be granted fo; any Temporal Matter ariſing 
tn a Caufe,befoze Refuſal, where the Original Cauſe belongs ta 


their Jurighictton , but onlp in the caſe of a Modus. Vide 


8 Ed. 4. and 2 Rep. the Biſhop of Wincheſter's Caſe; and the 
reaſon of that is, becauſe the Court rt Chriſtian does not allow of 
any Modus; and becauſe the Modus it (elf, it there be any, may 


and ought to be ſued fo2 there, 


Hale 
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Hale Chief Baron: He denied the ground that they went upon, 
and laid, That if the Law were ſo, then if a Suit were well 
commenced there, the Tempozal Courts could not determine 
any Matter ariſing in it, which is not true; and ſaid, That 
their Refuſal of a Plea that contained Matter of Tempozal 
Cognizance, had always bien admitted to be a good Sugge- 
ſtion fo2 a Prohibition. But the difficulty here was (he ſaid) 
that all the Matter both of the Plea and the Libel, was 
Spiritual and of Eccleſiaſtical Cognizance; and that that Court 
had a Jurisdiction therein appeared by the Rubrick, confirmed by 
Act of Parliament, whereby tt is appointed, that thzfe times 
in a year, of which Eaſter to be one, All perſons ſhall receive 
the Communion. And hereupon Adjornatur. _ 

And afterwards, being moved again, the Court denied to 
grant a Prohibition, becauſe the Cauſe was purely Spiritual, 
and they p2oper Judges of the Certificate, and if they refuſey 
the Plea, an Appeal would lie; but no Prohibition. Bozeover 
they ſaid, that the Allegation in the Certificate, that he had 
received the Communion alibi , was not ſuffictent, becauſe by 
the Rubrick he ought to receive it three times a year, and ſo the 
effect of the Libel not anſwered. 


Anonymus. 


N Treſpaſs Quare clauſum fregit, the Defendant juſtiſied, 
becauſe he ſato he had a right of fiſhing there by Preſcrip- 
tion: But does not ſet foꝛth what kind of Fiſhery he claimed, 
viz. whether Liberam, Separalem , 02 Communiam piſcationis, 
noz whether he has it as appertaining to a Mannor, Meſſuage, &c. 
oꝛ not; but makes it a meer perſonal thing. And foz that cauſe 
the Plea was held naught per Cur. Vide 7 Hen. . 4 Ed.. 33. 
er & Yelverton Rep. 7 Jac. where a difference is taken 
betwirt an Eaſment oꝛ Liberty only, and an Intereſt. An Eaf(- 
ment, as a May, cc. may be claimed, without ſaying to what it 


appertains; but a Common, which is an Jntereff, cannot; ſo 


here, c. 


Oo 2 Auſtin 
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Auſtin verſus Hilliers & AP. 


(12) 15 Treſpaſs foz an Aſſault, Battery and Mayhem, Not guilty 


was pleaded, and the Jury gave the Plaintiff but Ten 
Shillings damages : But the Courr, upon view of the Mayhem, 
ſteing that his Leg had bien bzoke, and upon Affidavit of what 
Charges the Plaintiff had bien at to the Chyrurgeon , En- 
creaſed the Damages ts 201. Niſi cauſa, &c. And now cauſe 
was ſhewn to the contrary , viz. becauſe it does not appear by 
the Declaration lin whar part of his body the Plaintiff was 
mafm'd ; as in x & 2 Ph. & Mar. Dyer xo5. And a like Caſe 
was cited in B. R. 1652. But on the contrary ſive Latche's 
Rep. 225. Cooper's was cited to have bien Adjudged, 
that the Plaintiff tn his Declaration nieds ſay no moze, than 
that he was maim d, without levging in what part of his 
Body in particular. 

Hale Chief Baron: It the Plaintiff allebgeth that he was 

maim'd , that is ground enough to increaſe the Damages, 
without alledging in what part of his Body ; but if the De- 
claration does not expꝛeſip alledge a Mayhem, there we cannot 
increaſe them. And upon this Diverſity fozmer caſes have been 
Adjudged.But upon the bzinging of 20 l. into Court a Day was 
given to the next Term, to chew cauſe why Execution ſhould 
be awarded. 
And afterwarys in Trin. Term x7 Car. 2. it was mover 
agiin, and held per Hale Chief Baron, & tot Curiam, That Da- 
mayes way be imereaſed, where the mozd Mayhemavit is in the 
Count, but that dhe ufual and wetter way is to expze(s the 
manner of the Bayhem. «<Chey held1tkewtle,that in au Action 
of Battery the Court mimt increaſe the Damages upon their 
View, if the manner of the Batterp were altedged in the 
Pont; and Judgment was given pro Quer. 


De 
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De Termino Sanctæ Trinitatis, Anno 15 
Car. II. Regis. 


In Scaccario. 


Qheſterficld's Caſe. pon a Special Verdict in Epecti- 
one firmz ; it Wqg ſidindgeg per totam Curiam, upon 
advice with the other Judges and Barons, that if Che King 
make a gift in Tail, ſaving ths Reperſion tg himſelf : And 


afterwards give leave to the Tenant in Tail to ſuffer a com- 


mon Recovery , and £0 that intent pailes the Kevexſion out 
of himſelt, and lodges it in others, to have it Reconvey'd to him 
again afterwards, which is done accozdinglp, that afterwards 
the Tenant in Tail oz his Iſſue, may bar this Re version by 
a common Recovery: And that this is not within the Sta- 
tute of 34 Hen. 8. which reſtrains, cc. becauſe the Reverſion 
was once (everey from the Crown and the Paivity of Eſtate 
gone, and the Statute is to be intended to reſtrain , _—_— 
the Reverſion continues in the lame plight , that it was in 
at the firſf, without any Alteration. | = 
Nota, that Wagſtaff and others of a Jury at the lai Seſ⸗ 
fions held foz the Gaol-delivery of Newgate, were fined roo 
Marks a piece by Keeling Lord Chief Juſtice of the Court of 
King's Bench; becauſe though Evidence was given befoze them 
thatmany perſons above the number of five, had been Aſſembled 
in ſuch a place as Conventiclers, and had Bibles with them, 
and were ſulpitious perſons and Dectaries, yet the Jury would 
not find them guilty of keptng a Conventicle, upon the late 
Act of 16 Car. 2. becauſe there was na full Evidence, that thep 
were afſembled to Exerciſe any Religious Worſhip, as the Ac 
runs. And the Jury were committed till they paid their 
Fines. And now the Caurt of Exchequer was moved on their 
behalf, to remove by Certiotari, the Recoꝛd of their Fines and 
their Eſkreats : To which the Atturny General ſaid, that that 
concerned the King only, and therefoze they were to be res 
moved at the Suit aud deſire of the King only, and not 
elſe ; and he ſeemed very angry that ſuch motian was 
made. N To 


Nat in the Court of Common-Pleas in the Earl of (i) 


(2) 


* 
0 
i 
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To which Hale Chief Baron ſatd, that they might be remo⸗ 
ved at the 1 1 of any perſon aggriev'd, becauſe there was no 
other courſe, fo2 him to be relieved and diſcharged of the Fine. 

The Attorny General ſaid, he might have his Writ of Error. 
But Hale Chief Baron doubted of that, and ſaid he had not 
known any ſuch pꝛactice. | 

And then Serjeant Wild Recozder of London (atd, that thoſe 
Fines belonged to the City by their Charter, ſo that this 
Court had nothing to do with them. Hale Chief Baron, 
Notwithftanding all that they muſt firſt be Eſtreated hither. 
Et adjurnatur. | 

Atterwards by direction of the Court, Pteſidents were 
ſearched and inſpected ; but at laſf, upon Conference with all 
the Judges a Certiorari was denied. And afterwards they 
appeared in the King's Bench, upon a Habeas Corpus: But 
were not Bailed, till they had paid their Fines, Vid. Keilway. 

and Yely. p. 23. Wharton's Caſe. | 


Edwards verſus Slater. 


N Ejectione· firmæ, upon a Special Verdict the Caſe was 
thus, viz. A man ſettled Lands by Fine, to the uſe of 
hunſelf fo2 Life,with a clauſe in the Deed of Uſes to this effect; 
that if he ſhould make a Joynture to his Mike, and make a 
Leaſe fo2 31 years, to commence after his Death, to2 the rats 
ſing of 3000 J. fo his Daughters Poꝛtions, that then the 
Conuſtes chauld ſtand (ſeized to thoſe Uifes : And limited: df- 
vers remainders over in Tail, the Reverſion in F# to him⸗ 
ſelf. Afterwards he made a Joynture purſuant to this Pow- 
er, and then he bargain.d and ſold the Lands to other per- 
ſons in Fü by Died enroll'd, in truſt to raiſe Po2ttons, ac. 
the Bargaintes afterward reconvep'd the Lands to him in 
Fe by Feoffment : Then he made a Leaſe foz 3x years, ta 
begin after his Death, fo2 the raiſing of 3000 1. fo2 the Pox- 
tions of two of his Daughters only, and he and his Mike after 
that Levyed a Fine ſur Conuſance de droit, &c. and afterwards he 
died. A perſon by the direction of the Leſlie fa2 31 years entred, 
and whether his Entry were Lawful oz not, was the Queſtion. 
Mr. Trevor pro quer made ſeveral Points in the Caſe, 
Firſt, Pe urged that by the bargain and ſale, the Tenant foz 
Life hav departed with all his Eſtate , ſo that afterwards 
he had no ſuch Power, as to make a Leaſe foz 31 pears. 
And upon this head he conſidered quid operatur by a _—_ 
n 
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14 Ed. 4. 2. Recovery in value 32. Beſides, this ts an Hypothe⸗ 
tical power, it begins with an Jf, which is not direc and poſts 
tive: And map be wholly defeated and deſtroyed, dy the de- 
ſtruction of the Eſtate to which it was annered, as in the 
Caſe of Accruers 8ch Report, Lord Straffords Caſe , and Plo: 
Com. 481, 489. which it once they be diſturbed and diſpla- 
ced, will never revive again. Fourthly, Mere the laſt Fine 
has barred the Leaſ? by Non:clatm : Foz the firſt Conuſes 
have not made an Entry to preſerve it, but, as the Jury has 
found , another perſon has entred by their direction, which 
Docs not amount to a Command. And a claim to avoid a 
Fine muſt be pꝛeciſe and certain, Vid. Lit. Title Continual 
Claim, 3 Cro. 3 1 Bradt. lib. 5. fol. 436. Fler. 444. vid More's 
Rep. 450. concerning the manner of making claim to avold 
a Fine, and that it muſt be certain and pꝛeciſe, Vid. 3 Cro 
577. Leon. 2 Rep. 221. Fitz-hugh's Caſe, 9 Rep. Margaret Pod- 
gers Caſe, and ſo he concluded pro Quer. | 
Serjeant Newdigate pro Defendent. Pere is a good power, 
both to make a Leaſe and to make a Joynture, and the one 
does not deſtroy the other: They both ariſe out of the Pꝛi⸗ 
mitive Eſtate , and not out of the Eſtate of the Tenant 
fo2 life. But is a power Collateral to his Eſtate , and 
therefoze is not deſtroyed by a conveyance -made by him; 
as was adjudged in Phitton's Caſe, that a Leaſe and Re⸗ 
leaſe deſtroyed not ſuch a power, and eſpecially where the 
Tenant foz Life paſſes away only ſuch an Eſtate as 
he may lawfully paſs, and by a bargain and ſale no moze paſſes 
from him, than he map lawfully convey; noz does ſuch a 
conveyance make any diſplacing of Eſtates. | 
Object. It is unreaſonable to have an Eſtate charged with 
two ſuch powers. Reſp. Cujus eſt dare ejus eſt diſponere. And 
they may well ſtand together, and depend one upon the other; 
and perchance the Joynture may determin in the Like ok the 
Tenant ſoz Life, oz within a ſhozt time after his deceaſe, 
and then the Leaſe will be good fo2 the ceſivue of the Term, 
Vid. 2 Cro.348. And in Berry and Riche's Caſe in the Common- 
Pleas it was lately ajudged, that ik a man has à power to 
make a Leaſe fo2 years, where there is another Leaſe in be- 
ing, there if he makes a Leaſe to commence in præſenti, the 
power is well executed, and the ſecond: Leaſe ſhall continue as 
long as it map, taking effect in poſſeſſion, after the determina⸗ 
tion of the firſt Leaſe, Vid. More's Rep. 618. And a direction 
to enter is here ſuffictent.; fo2 quod quis facit per alium facit 
per ſe. And a Command pꝛecedent, oz an Aſſent fubſequent 


in ſuch Cate is dufficient: As in 9th Repr. Podger's Caſe , 
| Lit.416. 


Trin. 17 Car. II. in Scaccario. 


1 


Lit 416. Co. Lit. 282. Dyer, 331. And in a Special Verdict 
at leaſt ſuch finding ſhall be good, Vid. 4 Rep. 62. Fulwoods 
Caſe, and 9 Rep. Count of Shrewsbury Caſe, and pzay'd Judg⸗ 
ment pro Defendente. 


Hale Chief Baron. Here have bien many material Queſt: 
ons ſtirred on the Plaintiffs behalf, Firſt , Whether theſe 
powers are well raiſed ? And it ſhould ſeem that they are; 
becauſe the Eſtates to be limited by them, ſhall take effect ac: 
coding to their pzecedency ; and there may very well be a reſt: 
due of the term fo2 years, left unerpired after the determina: 
tion of the Joynture; which ſufficeth, Secondly, Thether oz 
no the power be well Executed, as to the Leaſe foz 3 x years: 
And the power ſeems to be well Executed by the ſecond con- 
vepance, tho not by the firſt, viz. by the bargain and ſale, be⸗ 
cauſe it was neither made fo2 a Joynture, no was it a bargain 


and ſale fo2 3x pears; but paſſed away all his Eſtate and his 


Neyerſion in Fie; and ſa was not purſuant to his power, and 
therefoze the power not well Executed by that conveyance. 
Thirdly, Whether here be a good claim made to avoid the 
Fine? But there needs no claim in the caſe ; becauſe this Leaſe 
is only a future Intereſt, and therefo2e not touched by the Fine. 
Vid. 5th Report, Saffyn's Caſe; and if it were requiſite, an En⸗ 
try by his direction, that ought to enter, which is found here, 
ſuffices in a Special Verdict. Fourthly, TUbether this bargain 
and ſale Have Deſtroyed the power, Fifthly, ZUhether it be de- 
ſtroped by the K:conveyance ? As to theſe two Points, it will 
be hard to (ay, that the Reconvepance has deſfroyed it, bes 
cauſe it is not the Act of the party that had the power. And 
it is hard to ſay, that the bargain and ſale has done it: Be- 
cauſe the power is Collateral, and the Eſtate to be limited 
does not ariſe out of the Tenancy fo2 life, but out of the fir 
Eſtate, It would be much clearer and a ſtronger caſe, if the 
Tenant fo2 life had a power generally to make a Leaſe fo2 
years, to ſay that the Leaſe ſhould ariſe out of his Eſtate, 
than this of ours is, in which the Leaſe fo2 years is not to 
commence, till after the Death of the Tenant fo2 life ; and 
therefoze cannot be incident to his Eſtate, And in Noy's Re- 
ports, it is held that a Covenant to ſtand ſeized in Fi, does 
not deſtroy ſuch a power: Though that may be queſtionable, 
becauſe the whole Eſtate is there diſturbed; whereas the bar- 
gain and ſale here diſplaces nothing. And if the Bargatnoz 
bad a power of Revocation, he might well execute it after the 
erecuting this Conveyance. But he ſaid, he would not deli- 


ver any Opinion in the Caſe. Er Adjurnatur. 
| P p p Alter⸗ 
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Afterwards in Eaſter term, Anno 19 Car. 2. the Court delfs 
vered their Opinions ſeriatim. 

Baron Rainesford pro Defendente. The ſole Queſtion here 
is, whether this Leaſe fo2 31 years be well made oz not? The 
Joynture is out of doozs, foz that is barr'd by the Fine, and the 
Collateral Marranty, in the Fine does not bar the Jſſue in Tail, 
becauſe he is under Age. So that the queſtion is ſingle, and 
concerns the Leaſe koz pears only; viz. whether the power to 
make a Leaſe foz 31 years, to commence after the Death of 
the Tenant foz life, be well executed oz not? And here are 
two things to be conſidered, Fieſt, The bargain and ſale, and 
the conſequences thereof, Secondly, The Reconveyance by Fe- 


offment, and the conſequences of that. As foz the bargain 


and ſale, that does not diſplace any remainders limited to 
other perſons. So that notwithſtanding it, the power re⸗ 
mains, and nothing is paſſed away by it, but what the Te- 
nant foz life might lawfully paſs, Secondly, The Reconvey- 
ance by Feoffment that in deed . diveſts all the remainders 
and makes the Feoltte to be in of a new Eſtate, x Rep. Chud- 
leigh's Caſe, 10 Rep. Seymor's Caſe. And it may be doubted, 
whether 02 no the power be not thereby ſuſpended, till the E⸗ 
ſtates be recontinued by an Entry But J hold it fs not: 
Firſt, Jt is Collateral to the Eſtate of the Tenant fo life, not 
being to commence till after his Ctate be determined: And 
therefoze it cannot be deſtroyed by a Feoffment, Vid.-Albany's 
Caſe, 1 Rep. and Digge's Caſe, ibidem. And it is the ſame 
caſe then as where the power is in a Stranger; Vid. 8 Rep, 
Whitlock's Caſe. And the Eſtate here is Beveſted by a Keentry. 
And if a Tenant fo2 life aſſigns over, that does not obſtruct 
his power of making a Leale, to commence after his Death: 
Fo2 a Collateral power remains notwithſtanding the Eſtates 
be diſturbed; as in 15 Hen. 7. 11. 1 Rep. Albany's Caſe, and 


Digpe's Caſe, Co. Lit. 170. A power given to Executozs o2 to 


Feoffees to ſell, remains after the Eſtate is diſturbed, Se- 
condly, The Eſtate here is recontinued by the Entry of the 
Tenant in Tail, after the Death of Tenant foz life, which is 
found here by the Uerdict, Vid. 1 Rep. Chudleigh's Caſe. 
Objection, The power cannot be ſald to be Collateral with 
reſpect to the Remainder in Fee, which was in the Tenant foz 
life, and paſſed by the bargain and ſale. Reſp. There is a di- 


'verſity betwirt a Condition and a Power. A Condition cannot 


be appoztioned, but a Power may, fo2 one is not favoured in 
Law as the other is: Vid. Co. Litt. 215. 237. Hob. 312. And 
ag long as the Eſtates tail remain, the power ſhall be deem⸗ 
ed Collateral, but not after they are determined. Jn thts caſe 


they continue as yet. And concluded pro Defendente. Baron 


1 
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Baron Turner pro Querente. There are go queſtions in this 
Caſe, Firſt. Whether this power be well created? And J hold 
it is. Secondly, CUhether it be well Executed? And J bold 
it is not, becauſe it is deſtroyed by the bargain and ſale ; no2 
is it Collateral; if it were. it would not be deſtroyed, acco2d- 
ing to Albany's Caſe, and Digges Caſe, x Rep. But here it 
ſavozs of the Land. It a Feoffoz had ceſerved ſuch a power 
9ziginally, it would not have bien held ta be Collateral: And 


vet if ſuch perfon have an Eſtate in the Land, the power is 
not Collateral, Co. Lit. Cond, laſt leaf. And it might be mi 
chievous, it the power were heid to be Collateral; fo2 then if 
the Cenant foz life Mould grant a Kent charge, and after- 
wards make 8 Leale, dc. he would avota his own Act. But 
becauſe i ſavo2s of the Land, it is gone by the bargain and 
ſale, and paſſes together with the Land, and amounts to a Con- 
firmation by reaſoa of the Eſtate in für Expedant. As tn 
15 Jac. 2 Cro Dutton and Ingram's Caſe : If Tenant in Tail, 
remainder to him in Fe, grant a Kent in Fe, the Rent 
continues after the Expiration of the Effate Tail, and the 
Gzant wozks by way of Confirmation, by reaſon of the Re- 
mainder in Fee ; and the Gant purpozts an Eſtate in Fe, tho 
it be not really ſuch ; fo here. And concluded pro Que- 


rente. 


do nat bar this future Intereſt, not being here diſplaced and turn- 
ed to a Right. Aud the powers of making a Joynture and a 
Leaſe, as afozeſaid, are conſiſtent: Foz during the Continu- 
ance of the Jopnture, the Leaſe ſhall not cake effect in point 
of Intereſt, but ſhall go on in time, and the reſidue of the 
term that remains unerpired, after the Death of the Jopntreſs 
ſhall take cffec in intereſt: And no moze, The only que- 
ſtion then is, Whether oz no the power to make a Leaſe foz one 


and thirty years be deſtroped ? Firſt, Powers to raiſe Eſtates 


are either ſimply Collateral ( as where a party that has ſuch 
power has not, no2 ever had any Eſtate in the Land: As 
where ſuch power is reſerved to a Stranger, and there it can- 


not be deſtroyed by fuch Stranger, becauſe it is na moze than 
a bare nomination) 02 not ſimply Collateral: And theſe latter are 


ol / two ſorts. Firſt, Appendant and annexed tothe Eſtate;Secondly, 

In groſs. A power of the ſirſt ſoꝛt is, where Tenant fo life has 

a power to make Leaſes foꝛ one and twenty years 1 7 

Such apower 1s not fimply Collateral. Foz if a Ten- 

ant charge the Land with a Kent, and then execute his power. 

te charge hall not be defeated whil he lives, Latche's _ 
h PP2 


Hale Chief Baron pro Defendente. The Fine and Non-claim 


— 
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So if he had beko Covenanted to ſtand ſeized to the uſe of 
another; becauſe the power in that caſe is annexed to the Eſta te. 
But where the power does not fall within the Eſtate, as here 
the Tenant foz life has a power to make an Eſtate, which is 
not to begin till after his own Eſtate determined, luch power 
is not appendant 02 annexed to the Land, but is a power in 
groſs; Becauſe the Eſtate fo2 life has no concern in it. And 
yet ſuch a power may by apt woꝛds be deſtroyed by Releaſe, — 
by a Fine oz Feoffment , which carry away, and include 
things relating to the Land: But an Aſſignment of totum 
ſtatum ſuum, o other Alteration of the Eſtate foz life, does 
not affect ſuch a power; becauſe it is a power in grols. 

Now we are to conſider, whether, as this caſe is, the power 
be deſtroyed? Two things have been urged, to pꝛove the power 
gone and deſtroyed. Firſt, The bargain and ſale, Secondly, 
The Feoffment and Reconveyance to the Tenant foz lite. 

In the firſt of theſe Objections there are two things. Firſt, 
The Tenant foz life has paſſed away his Eſtate for life. Se- 
condly, He has E his Reverſion in fee, by bargain 
and ſale. Reſp. To firſt Objection, the bargain and ſale 
Does not touch the Remainders in Tail; but the Eſtate for 
life, and the Remainder in fee only. And the power here is 
not annered to the Land, but is a power in groſs. Ik the 
Tenant \o2 life in this caſe, had a power of Kevocation and 
ſhould make a Leaſe, that would not deſtroy his power, becauſe 
no is Eſtate diſplaced by if. And in Hughe's Rep. in 27, 28. 
Eliz. Cal. 40. a bargain and ſale does not paſs awap, no; af- 
fect a Contingent uſe in the Bargainoz: But a Feoſfment oz 
a Fine, would transfer it. And koz Anſwer to the Second 
Objection, grounded upon the Remainder in fx. being con- 
veped, F hold that if the Remainder in lie ſhould come in be- 
ing, the Bargainie would not hold the Land charged with this 
Leaſe, becauſe the Intereſt of the Remainder in fe would 
ſuppozt it, and it is a power annexed to that Eſtate, but till 
then it is a Collateral power, and in groſs quoad the Remainders 
in Tall, which are precedent to it. But that is not our 
caſe ; fo; the Qucſtion here is not, how the Law would have 
_—_ — caſe the Remainder in fee had bien the only Eſtate 
in being. 

Objection, If the Fte-limple be diſcharged, then the mean 
Eſtates are ſo too: As in caſe of a Seignory o2 Condition, ff 
the Fe be diſcharged, the mean Eſtates are ſo too. Reſp. A 
Power is Apportionable, but a Seignory 02 a Condition is not. 
As a Warranty, tho it be deſtroyed as to the Fee-fimple, yet it 


continues anner't to the mean Eſtates, This was Alderman 


Garraway's 
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Garraway's Caſe; A Leaſe foz an hundzed years being made, 
the Revcrſion was granted fo? life, and the Leſſee granted his 
Eſtate to him in the Reverſion in File; und it was held, that 
the Leaſe foz years was not deſtroyed by meeting with the Fee, 
becauſe by poſſibility the Leaſe foz life might out-laſt the Term. 
So here there is a poſſibility that the Keverfion in Fee may 
come in poſſeſſion ; and pet the Power is not deſtroy'o by it. 
So if a Gzantte in F of a Rent purchaſe a Remainder in 
Fw of the Land depending upon an Eſtate tail, the Rent is 
not hereby extinct; becauſe there is but a Poſſibility of the 
Remainder in Fee coming ever into poſſeſſion. Vide Noys 
Rep. Bramall and Cook's Caſe, Paſch. 39 Eliz. No mote in this 
caſe ſhall the Poſſibility of the Remainder in F# coming into 
poſſefſion, deſtroy the Power. - 36} | 

A Second Queſtion ts, TUhether the Feoffment has deſtroy'a 
it, oz no? Aud J hold not; becauſe it never was in the 
Feoffo2, noz reſerved to him. But there ts no Feoffment here 
found , but only a Conveyance from the Bargainte to the 
Tenant foz life, with theſe woꝛds, viz. Grant, Bargain, Sell, Re- 
leaſe, Enfeoff and Confirm. But admitting the Power not 
deſtroyed, cauſa qua ſupra; yet here is a fozfeiture of the 
Eſtate foz life, and a Diſplacing of all the Remain⸗ 
ders. | | 

Object. The Power then is ſuſpended. 

Reſp. No; becauſe here William had a Right to make ſuch 
a Leale, which is ſufficent to ſuppozt the Power. As if Te- 
nant fo2 life, Remainder to the right Beirs of J. S. be dil⸗ 
ſeiſed, the Right remaining in the Tenant fo? life is ſufficient 
to ſuppozt the Contingent Remainder: And by the Entry of 
Tenant fo2 life, it is reduced together with the Eſtate. Do 
here, I the Tenant fo? life had been diſſeiſed, and then had 
made ſuch a Leaſe, and had entred, this would have reduced the 
Right to an Actual Eſtate, And here it is found , that the 
Tenant in tall Entred, which reduceth all the Eſtates and In⸗ 
tereſts, and by conſequence the Leaſe foz 3x years; And con⸗ 
cluded pro Defendente. | | 


% 
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Joy verſus Kent. 
(4) Ebt upon an Obligation, Conditioned to pap ſo much 


Monp if ſuch a Ship return'd within fix Months from 
end in Flanders tu London, which was moze by the zd part 
than the Legal Intereſt of the Mony; and if ſhe do not Return, 
then the Obligation to be void. The Defendant pleaved,that there 
was a Corrupt Agreement betwirt himſelf and the Plaintiff, 
and that at the time of the making the Obligation, it wag 
agreed betwirt them, that he ſhould have no moze foz Intereſt 
than the Law permits, in caſe the Ship ſhould ever return; 
and avers, that the Obligation was entred into by Covin, to 
evade the Statute of Uſury, and the Penalty thereof: Upon 
this Averment the Plaintiff took Iſſue, and the Defendant 
demurrd. And the cauſe of Demurrer was, becauſe the 
Plaintiff had not traverſed the moſt material part of the De- 
fenvant's Plea; viz. the Corrupt Agreement: And that the 
Averment was but the reſult of that, and the Canſtruction of the 
Law upon it. And that ſuch Plea is good, though a Batter 
and Agreement be averr'd, which is beſive the Obligation and 
Condition thereof, and which deftroys it; Vide Cro. 2 Rep. 253. 
5 Co.Rep.69.Burron's Caſe. 

Hale Chief Baron: Clearly this Bond is not within the 
Statute: Fo2 this ts the common wap of Inſurance, and if this 
were void by the Stature of Uſury, Trade would be deſtroped. 
And it is not like to the caſe, where the Condition of a Bond 
is to give ſo much Monp, if ſuch oz ſuch a perſon be then 
alive; fo2 there is a Certainty of that at the time. But it is 


 Uncertatn and a Caſualty whether ſuch a Ship ſhall ever re⸗ 


turn oz not. But he agreed, that the Averment was well taken, 
becauſe it diſcloſes the manner of the Agreement: And al⸗ 
though the Cotrupt Agreement might have well bien traverſed; 
pet the Averment ts traverſable too , and the Demurrer to the 
Replication naught : And afterward the Demurrer was waiv'y 
by Conſent, and Iſſue taken upon the Averment. 
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Barrington verſus the Attorny General, Knight and 
Pincheon. 


1 Pon Engliſh Bill the cafe was, that Thomas Pride, At- 
tainted of Treaſon fo2 the Death of King Charles the 
Firſt, by the late Act of 12 Car.2. by his CUiU in waiting, made 
befoze April 1659, had Deviſed certain Lands to be ſold fo? 
the payment ol his Debts, and made his Mike and his Son 
Erecuto2s ,: and that they ſhould ſe his TUill perfozmed in 
every particular ; and died. His Executoꝛs convey'd the 
Lands in queſtion over to King and Pincheon, in truſt, foz the 
payment of the Teſtatoz's Debts: And whether oz no theſe 
Lands ſhould be liable in the Truſfies hands to the payment of 
his Debts, oz ſhould be fozfeited by the ſald Act of Attainder, 
was the Queſtion. | 
And it was ſaid by Hale Chief Baron, that if there had been 
an Intereſt deviſed to the Executoꝛs, it would have pꝛebented 
the Lands from Eſcheating ; as 49 Ed. 3. Iſabel Goodcheapes 
Caſe. And it has been held, That if a man deviſe that his 
Lands ſhall be fold by his Executors, -fo2 payment of his 
Debts, that that will give the Executozs an Intereſt , as well 
as if he had deviſed his Lands to his Executors to be ſold. 
Otherwiſe where he deviſes in General, that his Lands ſhall 
be ſold without ſaying by whom, though in that caſe the Ere- 
cutozs muſt ſell, 15 Hen.7. But here the queſtion ariſeth upon 
the Saving in the Act of Parliament, which ſaves all Eſtates, 
Truſts and Intereſts , bona fide, made before April, 1659. Ex- 
cepting for Wife and Children. And here is but an Authority 
Deviled, and that Authozity is to the Wife and Child, who are 


within the woꝛds of the Exception. But yet it would be Hard to 


make ſuch an Expoſition, as that an Eſtate ſetled upon a Wife oz 
Child in Truſt for others, and not to their own Uſe, ſhould be 


Excepted; 02 that ſuch an Authority as this,if there be no moꝛe, 


being given by CUill fox the payment of Debts, ſhould be out of 
the Saving. But it was Oꝛdered to have a Caſe made of it, ſoꝛ the 
Court to Adviſe upon. 

And afterwards: the Court held, that the Lands might well 
be ſold, and that they are within the Proviſo of the ſald Act of 
Attainder, whether it be a Power, o2 an Intereſt that paſſeth by 
the Will; and that the payment of Debts is a good Conſide⸗ 
ration; and that if one of them refuſed, the other might ſell 
by the Statute of 2 x Hen.8.and though but a Power was deviſed, 
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and the Lands veſted in the King by Attainder; pet may they 
be diveſted again, as in caſe of an Eſcheat, in 49 Ed. 3. Iſabel 
Goodcheap's Caſe. And the Exception in the Proviſo, concerns 
ing the Wife and Children, holds only where an Eſtate is made 
to them, which is not here; and to their own proper uſe, which 
is not here neither. And Judgment was given accoꝛdingiy. 


Jy 4 


Anonymus. 


1 N an Action Tam quam in this Court upon the Statute of 

Uſury, foꝛ taking moze than 61 per Cent. contra form Star, 
there was a Uerdict £2 the Plaintiff. And it was now moved 
in Arreſt of Judgment, that it lies not in this Court fa; Uſury 
committed in London; though it would lie upon the Staruce 
of 21 Jacobi. And in truth, the Intereſt taken here was moze 
than 10 l. per Cent. foz there are Four Statuteg againſt Uſury, 
one in King Henry the Eight's time, ũ (ſecond, in Queen Eliza- 
beth's, a third in King James his Reign, and the faſt in King 
Charles the Second's; and the Uſury in this caſe exceeds what 
any of the Statutes allow. And ſince the Concluſion is Ge⸗ 
neral, contra formam Statuti, it ſhall be intended contrary to 
the fozm of that Statute , which allows the largeſt Jnteref, 
viz. 10 l. per Cenr', 02 at leaſt 8 1. per Cent. and it ſhall not be 
intended of the laſt Statute, which allows but 6 1. per Cent 
And then by the Statute of 21 Jac.cap.4. there ſhall be no Suit 
upon a Penal Statute, but as that Act directs, which does not 
extend to the Court of Exchequer , unteſs the Offence were 
committed in Middleſex. Alo Uſury is an Dffence at the 
Common Law. ' 

Hale Chief Baron : Jewiſh Uſury was p2ohibited at Common 
Law, being 401. per Cent. and moze ; but no other. And here 
the Suit being toz taking moze Intereſt than 6 J. per Cent. 
ſhall be intended to be grounded upon that Statute that fozbids 
the taking moze than 6 1. and by that Law the Suit is given 
in no Court in particular, and therefoze may well be pꝛolecuted 
here: Though ik a particular Court had ben named, as in 
21 Jacobi, it would have bæn otherwiſe, And we will not pze- 
ſume that a Suit is out of our Juriſdiction , if we may ſafely 
and fairly intend that it is within it. And if the Law were 
del otherwiſe, many fuch Suits in Com. B. would be avotdep, 
and it would be of dangerous conſequence : And ſuch Ulury is 
now ſo common, that all means that may be, muſt be made 
ife of to pꝛevent it. But the Court took time to conſider 1 
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The King verſus Margery Barnard. 


N a Scire facias the Cale was thus; viz. One Gaſeley was 

in the Pear 1659, Attainted of Murther and Executed; 
and it was afterwards found by Inquiſition, that the ſaiv 
Gaſeley had lent: 30 l. to the Defendant , and that the Defen- 
vant was indebted to the ſatd Gaſeley foz it. Mhereupon a 
Scire facias was iſſued againſt the Defendant ,- who pleavey, 
that ſhe was not indebted to the ſaid Gaſeley modo & forma 
prout: And this: Iſſue being tryed befoze Hale Chief Baron in 
Middleſex, be held clearly, that the Aa ot 12 Car. 2. of General 
Pardon could not be given in Evivence upon this Jfſie, but that 
it ought to have bien pleaded ; fox that this is not a General 
Iflue within the Intent of: the ak. and he held, that ik it 
had bien pleaded; it would have been a good Bar: Foz the 
Aa ercepts only the Offence, and not the Fozfeiture; which ts 
pardoned, And that Act, as it ſelf-directs, ought to be Ex⸗ 


* 


pounded moſt benefictallp foz the Offender. 
Doctor Blackmore's Caſc. 


E pzay'9 a Prohibition, fo; that he was peſented in the 
Archdeacon's Court of Canterbury, and there pꝛoſetuten 
toz not coming. to Church at Biddendon in the County of 
Kent, whereas he dwelt and was Jnhbabitant fn Suſſex, out of 
the Dioceſs; and yet was cited to appear there, contrary to the 
Statute of 23 8.8. : "they what an 3 
In oppoſition to which the Aces and Pzoctedings in the 
Court Chriſtian were pzoduced and ſhewn , which erpzeſs him 
to have bien cited within the Dioceſs, and that he was reſlvent 


„ 


there at the time of the Offence committen. 

And hereupon the Court declared, that if a an be cited 
within the Dioceſs, though he be not an Inhabitant there, but 
only comes there to Trave, oz otherwiſe , that this is not 
within the Statute of 23 H.8. And that if it were otherwiſe, 
there might be Offences committed againſt the Eccleſfaſtical 
Law, which would not be puniſhed at all. Foz men would offend 

in one County, and then remove into another, and fo eſcape 
with impuniy. But becauſe it was alledged, that he was really 
cited out of the Dioceſs, and that it would be made appear to 
the Court. Adjornatur. 


Qqaq The 


(7) 


(8) 


r a ming wr in 


Li r ” 


Mb 


Trin. 17 Car. II. in Scaccario. 


422 
The Attorney General verſus Fox , Baynard , 
& al. 
(9) Pon an Outlawry after Judgment in Debt againſt Tho- 
„b 37 mas Brocas Elq; at the Suit of Angelo Stoner and his 


Taite ; an Extent being taken out thereupon, it was found by 
Jnquiſition upon the firſt of October, in the Pear of our Loꝛd 
One thouſand Six hundred Fifty and four, that the ſald Brocas 
was ſeiſed fo2 life of divers Lands in Southampton; which 
were ſeiſed into the King's hands, and leaſed out under the 
Exchequer Seal to the faid Stoner: (Uhereupon the Deſen⸗ 
dants as Terre-Tenants pleaded , that befoze this Inquiſition 
and Seizure, the ſaid Brocas hy a Fine ſur conceſſit, Gzanted 
theſe Lands to one Abdy fot Five hundred years, if he fhouln 
ſo long live: And that Abdy died, and that after the Inqui⸗ 
tion taken, his Executozs demiſed them to the Defendants 
foꝛ Four hundred and Sixty years. To which the Attorney 
General Demurred, becauſe the latter Leaſe appears to have 
bien made ſince the Jnquiſition and Setzure into the King's 
hands, during which ume no Eſtate could be granted of the 
Lands ſeized: Noz any Action of Treſpaſs bzought by a 
Stranger that had Right; Plowd. Com. 545, b. 19 Ed. 4. 
2 Stamf. Prerog. 56, b. 

To which was anſwered by the Court, that any one that has 
an Eftate oz a Right, may grant the ſame over, if his Title 
be pzcedent to the Outlawry: But true it is, that the Perſon 
Outlawed cannot by bis own Act defeat the King's Intereſt; 
but a Stranger, that has Bight, map; foz elſe it would be 
very miſchievous, 


Nota hoc; becauſe it is contrary to the Courſe of the Court 
of Exchequer, as J habe bien tyufozmed. 


The 


Trin 17 Car. II. in Scaccario. 


— 2 .. 


The Counteſs Dowager of Pembroke verſus the Earl 
of Burlington. 


uU a Demurrer tu an Engliſh Bill, it was held by Hale (10) 
Chief Baron, that Return of Writs map be claimed by 
Prelcription, as appertaining to a Mannor : And (0 it appears 
in Quo Warranto 2. in 4» Eliz. (Uhere the Law is 
admitted to be ſo ; though the Preſcription there was not well 
latd to Entitle the party to it. But moze eſpecially may it be 
claimed , as gppertaining to an Honour ; 85 was held in 
19 Jac. in Howard's Caſe ; in the Caſe of the Honour of Clyn. 
Fo Honour n mne 9 „than Mannors babe. 


De her, that 2 niedey not 
thew how he claim'd that Pa enzrup. 
Lie „ler The Cal of 2 | 
Vide 9 Rep. The Caſe of che Abb of 

And the Court tui n the Cole accordingly. 


For ſome following Terms the Author was Abſent, 
propter ægritudinem. 


— 
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( 1) 


(2) 


De Termino S. Trinitatis, Anno 18 Car. II. 
Regis. 


In Scaccario. 
The Attorney General verſus Beſton. 


of the Exciſe, as Farmer thereof ; he pleaved the Ac of 


1* a Scire facias upon a Recognizance fo2 Rent and Farm 
General Pardon xz Car. 2. which excepts the Rent ; but 


not the Security: And by an Explanato Ac made Anno 


15 Car. 2. the Securities of their Dureties were made liable, 
but nothing is ſaid: of the Farmers own Securities. But 
the Court held that à foctiori the Farmer's own Securities 
ſhould be liable, becauſe the Explanatozp Ac mentions the Se- 
curities of the Sureties only : And it is ſtrongly implied by 
omitting them out of the latter At, that the Parliament had 
no Doubt upon them, but that they were Excepted out of the 
Act of Oblivion. Beſldes, the Securities of Farmers and 
their Dureties are but the ſame Securities in Law, foz all 
are Pꝛincipals with reſpect to the King. And ſince the Sure⸗ 
ties are bound, a fortiori, the Pꝛincipals ſhall. And Judgment 


was given accozdingip. | 


Dennis verſus Loving, 


 & Ejectione ſirmæ fo a Meſſuage in Weſtminſter in Middle- 
ſex: pon a Special Uerdict the Caſe was thus; viz, 
Tye Office of one of the Tellers in the Exchequer was granten 
in Reverſion by the late King Charles to one Squibb, Habendum 
to him and his Aſſigns during his life, and with a Proviſo that 
the Grantee ſhould not intermeddle in the ſatd Office, befoze he 
bad gtven Security with Sureties to the Lord Treaſurer. The 
Grantee befoze adymittance 02 ſecurity given. Gzanted the Office 
over tn Reverſion to another; then the Office becomes void, 
and the King grants it ta the Deſendant, who entred- fnto the 
Youſe belonging to it, and the Aſſignee entred upon him and 


oſſign'd to the Plaintiff. 
Serjeant 
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Serjeant Glynn pro Quer. Made theſe Points in this caſe ; 
Firſt , Whether this Office be Aſſignable 2 Secondly , TUhe- 
ther if it can be Aligned, pet an Allignment de good, that 
is made by a perſon , who has not bien admitted? Thirdly, 
Whether this —— be a Forfeiture of the Office within 
the Proviſo? Fourthly, If ſo, whether a Scire facias 02 finding 
an Office be requiſite to enable the King, to take advantage of 
the Fozfeiture. Fiſthly, Mhether the Special Verdict, ſupply 
the want of an Office 02 Scire tacias. | 

Firſt, The Office is Aſſignable, vy reaſon of the wozd Aſſigns 
in the Patent. But elie it woujo not have bien Aſſignable, 
being an Office of Truſt, which concerns the King in his Re- 
venue: Some Offices are iu their nature Aſſignable,-without the 
wozd Aſſigns, and ſame not. 2s a Parkerſhip is an Office Al⸗ 
ſignable in its nature, being an Office of Profit: Others are 
not, viz. Offices of publick Truſt, as this here fs. vide 5 Ed. 
4- 3- 19 Hen.6.34. 11 Ed. 4. 1, 2. 10 Ed. 4. 14. ſo Offices grant- 
ed to men, their Heirs and Aſſigns are Aſſignable: As 9 Rep. 
97. b. admitted in caſe of a Shrivalry. And there is no incon- 
venience in ſuch caſe; fo2 if aſſigned. to an unfit perſon, the 
Court can refuſe to admit him. vide Dyer 150. 1x Ed. 4. 2. 

Object. It cannot be offigned- in this caſe, becauſe then the 
intention of the Patent will be fruſfrated ; which is, that Sure⸗ 
ties ſhall be given befoze any exerciſe of the Office. 

Reſp. the Aſlignte may and muſt perkozm that, vide Lit. 97. 
and 5 Rep. Gogdale's Caſe: | | 

Secondly, The Aſſignment fs good befoze Admiſſion; fo2 
Admiſſion relates to the Exerciſe-of the Office only, and not 
to the Intereſt in it; and the Incereſt paſſeth by the Gzayt: O⸗ 
therwiſe it is in Caſes, where the Admifſion gives the very 
Intereſt it ſelf. As in caſe of the Prothonotaries, 0} of a Co- 
py-hold, 39 Hen. 6. 34. 9 Ed. 4-4.5- 

Thirdly, There is no Forfeiture in this caſe, foz there is no 
exerciſe of the Office befoze Admiſſion: And the entry into the 
Douſe is not an entermedling in the Office: Foz that is no 
Execution of, 02 Entry upon the Office, but upon a thing that 
is appendant to the Office, Vid. Pl. Com. 178. b. 169. 4 Rep. 
33 : 2 Cro. 18. Conditions that diveſts Eſtates are taken 
Itrictiy, xe * ; | 

Fourthly, Admitting there were a Forfeiture, pet aScire fa- 
cias, 02 finding an Office is requiſite, Vid. 9 Rep. 95. 96. Pl. 


Com. 489. 2 Rep. 53. 4 Rep. 4. the Sadlers Caſc. * 


Fiſthly; 


— 


— 
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Fiſthly, The Gerdict cannot ſupply this defect , becauſe, 
Firſt, Neither the King no2 the Patentee are parties to it. 
Secondly, A Gerdict againſt a Tenant foz life, is no Evidence 
againſt him in the Reverſion. Thirdly, It the Law be ſo; 
the party grieved is without remedp , which he may have il 
an Office were found; fo2 that is Traverſable. 

Object. N. B. 38. 16 Hen. 7. 11. Ia Title appear foz the 
King, upon a Recozd betwirt other parties, he thall have the 
benefit of it. 

Reſp. That is alway quoad the party to the Recoꝛzd; fo 
it is an Eſtoppel to him, as Hob. Rep. 127. And concluved pro 


erente. 

Sir Heneage Finch Sollicitor General pro Defendente. There 
are > pzincipal Points in the caſe. Firſt, Mhether this Office 
were Aſſignable, it there had bien no ſuch Proviſo. Secondly, 
Whether the Proviſo alter the caſe ? 

The firſt Queſtion, has four things in it to be conſidered. 
Firſt, TUhether the Office would have bien Aſſignable, with- 
out the wozd Aſſigns in the Patent? Secondly, (U hether the 
Habendum to his Aſſigns, han made it Aſſignable? Thirdly, 
CUhether an Aſſignment be good befoze Admiſſion ? Fourrhly, 
Whether the Aſſignee ought to be admitted | 

The ſeeond Queſtion, has four things likewiſe to be conſt- 
dered. Firſt, Thether the Proviſo be an implied og an expreſs 

Condition? Secondly, Mhether the Aſſignee be bound by it:? 
Thirdly, The conſequence of that: and Fourrhly, What-ex- 
poſitton is to be made upon the Patent taken altogether ? 

Firſt, The Office is not Aff: gnable without the word Aſſigns, 
becauſg it fs an Office of a great and a publick truſt, Dyer 30. 

Seco 1. The Habendum does not alter the caſe, it being in 
the King's Caſe; foz it would be inconvenient , that the King 
ſhould have an Officer in ſuch 8 place, put upon him again 
his will, 11 Ed. 4. 1. 21 Ed. 4.94: and Habendum tg the 
_— tes Aſſigns, — 75 ——— 8 ous been 8 him 
und his „which would have did, 21 Ed. ; 
Bryan. Hill. 1652. B. R. in Hatton's Caſe, the Office of a 
Garbler granted with power to make a Deputy, does not er- 
tend to an Aſſignie, becauſe an Office of Truſt. There is ng 
pzelident of an aſſignment of ſuch an Office. oz was there 
any ſuch wozd as Aſſigns in the Patents of them, til the time 
of R. Car. r. Thirdly , The Aflignment-befoze admicranee ig 
Void: Fogiwhere an Office requires*skill, admittance is nece(- 
ſary; toz Me there can be no examination of the Officer's abi⸗ 
lities, vide 5 Ed.q. and if it were otherwiſe, the Aſſignte might 
have a good Title, though the Allignoz had none himſelf, Vide 

| of Hob. 148. 
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Hob. 148. Fourthly, The Stat. de Scaccario requires admit- 
tance ((& the wozds of it) befoze Entry into the Youſe, 

Foz the ſecond Queſtion. Firſt, A Proviſo is modus donationis, 
and moze than the Law implies. Vide 7 Ed.6.c. z. and the Pro- 
viſo here varics from the Statute in th reſpects. Firſt, 
The ſufficiency of the Surettes is tryable hy the Patent, by 
the Lord Treaſurer : There by the Court. Secondly, Two 
Dureties are all the Act requires: Here are moze. Thirdly, 
The Treaſurer fs to determin what ſum the Officer and his 
Sureties are to become bound in; By the Stat. the Court is to 
determin it. Fourthly, The Aſſignee is not in this caſe bound 
by the Condition. Firſt, The Proviſo ſhall be taken ſtrictly in 
the King's Caſe ; and an Aſſignte is not named: Dyer 65, and 
Moor's Rep. Pl. 4. Anderſon's Rep. 124. Latch 16.,Dyer 66. 
Secondly , The Aſſignee cannot perform it. Vide 7 Ed. 6. c. I. 
Condition de Recogniſance. And the Stat. de Scaccario er- 
tends onlp to Officers. Alſo he is not lyable in ſuch man- 
ner as the King requires by it. Third Conſideration is 
the conſequence of this, which is very pzejudictal to the King; 
and therefoze the Court will not permit it. Vide Hob. Rep. 335. 
Vide 5 Rep. Knight's Caſe, 7 Rep. Englefield's Caſe, Vel. 207. 
1 Hen. 7. 24. 35 Hen. 6. 34. and 4 Car. Sir William Brockman's 
Caſe, in Scaccario. 3 3 

Foz the fourth Conſideration ; the Proviſo muſt be ſo er, 
pounded as to be a qualification of the Gzant, and the 
power of Aſſigning to take place, after Security given and not 
befoze. And Hob. Rep. 170. is not Law, as appears Co. 4. 
Rep. Dumport's Caſe, and Mich. 1655. B. R. Fox's Caſe, ſuch a 
Proviſo was adjudged to be good, againſt that Authozity in 
Hob. and this Office is not in its own nature Allignable x 
Otherwiſe, if it were ſuch. And concluded pro Defen- 
dente. | | Da 
Afterwards in Eaſter Term 19 Car. 2. The Defendant pꝛo- 
cured a Krit de Rege Inconſulto, Directed to this Court to ſur⸗ 
ceaſe pꝛoceeding, after the caſe had been debated on hoth ſides, 
and that the Court were ready to deliver their Judgments ; 
which Writ was grounded upon an Inquiſition, and a 
ſeiſure of the Dffice into the King's hands foz a fozfeiture, and 
a Plea to the Inquiſition, and a Judgment thereupon in Chan- 
cery foꝝ the King: CUhich Inquiſition was taken after the Spe⸗ 
ctal Uerdict, and the Arguments in the cafe; and the Court 
allowen of the Writ de bene eſſe, anv gave a day to ſhew 


cauſe, & e. 


The 
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The Trit contained and ſet kozth the Patent of the 29 of 
Jan. 14 Car. By which Patent, the Office of one of the four 
Tellers in the Exchequer, was granted to Arthur Squib Junior, 
in Reverſion, Habendum to him and his Aſſigns fo2 his life, to 
be exerciſed by him oz his Deputy with all pzofits, Fees and 
regards thercunto belonging; with a Proviſo not to exerciſe the 
ſaid Office, till He ſhould have given ſufficient Security, with 
Sureties by Kecogniſance oz Obligation, ſuch as the Trea- 
ſurer or Chancellor of the Exchequer ſhould think fit fo2 mak- 
ing his Accounts ; That on the 28 of May 1658. Arthur Squib 
Senior, one of th: Tellers died, and that thereupon Arthur Squib 
Junior claimed the ſatv Office, and the p2ofits thereunto be- 
longing. That on the 14 of Sept. 15 Car. 2. An Office was 


found befoze Sir Anthony Jackſon and others Commiſſioners 


upon Oath, that the ſaid Arthur Junior had not ererciſed the 


ſaid Office, noz taken the Oaths of Supremacy and Allegiance, 


and that yet he had taken Fees belonging to the Office, amount⸗ 
ing to 1131 without taking the Oath koz due Execution of 
the Office. That the 17 of April 16 Car. 2. Edward Squib 
came and pleaded to this Jnquilition, as Aſſignee of the ſaid 
Arthur Squib Junior, that on the 21 of Feb. 1653, the laid Ar 
thur Junior, had aſſigned over to him the ſato Office, with the 
pꝛoſits thereunto belonging, and that Arthur Squib Junior is 
yet alive. That upon this Plea Judgment was given in the 
Court of Chancery, that the ſaid Office was fozfeited, and that 
it ſhould be letzed into the King hands: And that the King is 
infoꝛmed, that there ts an Ejectment depending in this Court be- 
twirt the ſaid parties, ut ſupra, foꝛ a Houſe belonging to the ſaid 
Office, upon the demiſe of the ſaid Edward Squib; und thereupon 
required the Court not to pꝛoceed in the cauſe, Rege Inconſulto. 
And the Queſtion was, whether this TUrit ſhould be allow- 
ed, 02 not; and whether the Court might pꝛocted, this Wric 
notwithſtanding ? | 
Hardres fo2 the Plaintiff in the Action, conceived the TUrit 
ought not to be allowed. | | 
Firſt, This TUrit is inthe nature of an Aid-prayer. 9 Rep. 
17. a. Ann Bedingfield's Caſe. And it is there called a Cir- 
cumſpectè agatis. Now it is a, conſtant rule in our Books, 
that there ſhall be yo -Aid-prayer of the King where the 
King can receive no pzejudice noꝛ miſchiek; and therefoze it 
1s adjudged, 4 Hen. 7. 1. that if the King commits the cuſtody 
ofa Gard, and the Committee be Impleaded, that be ſhall not 
have Aid "of the King: Becatiſe the King loſes nothing: 
Though Livery be to be ſued out of the King's Þands, O⸗ 
therwiſe, where a Rent is reſerved to the rY 9 Hen. 6, 20.61. 
and 
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and fo are all the Books, that Aid of the King thall not be. 
but where the King ts fn danger of receiving a loſs, ct. oz 

enant bas a (Uarranty. 35 Hen. 6. 56. 
2 3. 3. 48 Ed. 3. 18. 49 Ed. 3. 6. 24 Ed. 3. 6. 37 Hen. 6. 28. 
2 7. 11. 21 Ed. 3. 19. 1x Hen. 4. 86. In an Attachment foz 
a Contempt, agatnit the Mayor and Sheriffs of London, ſoz that 
the King bad granted to the Plaintiff, the Office of Meaturing 
Certain Cl in London, taking foꝛ the ſame as much as 
Tuch a one took, during the Plaintiffs life; the Defendants 


pleaded, that they held the City of the King in Fee farm, any 


that by this G2ant the Fee. farm would be impaired, and pꝛay- 
iw (ſs; ein a were geren de ing mghe ee 
At no laſs; and it Aid 5 8 might endan 
the Lols ok his Reverſton in the ald Oifice. 
ject. 2 Hen. 5. 7. b. xr. b. In Croſt's Cafe; In an Afize 

Heben the Office of Keeper of Woodſtock-Park, upon a 

zant made by King Ed. 4. The Defendant made a Title to It, 
by Girtue of a Gyant made by King Hen. 5. and preyed Aid 
and had it, though it was otyected, that both parties claimey 
by Qertue of the King's Gzant 3 and lo the King at no pꝛeju⸗ 

ce. | 
Reſp. Jt appears by the Book in that caſe, that the King was 
bound by Warranty to make recompence ; and that was the 
cauſe why Aid was allowed; but is no ſuch thing in 
our cale. And upon the ſame reaſon in 9 Rep. 16. b. Ann Be- 
dingfield's Caſe, this very Mrit of Rege Inconſulto, was diſ- 
allowed in a Wrtt of Dower, b2zought _ an Meir after 
bis full Age, who had bien in Card to the King. No? is the 
King here at ary pzejudice, both the claims of both Parttes af- 
firm the King's Title; nozcan the King himſelf take the p2ofits 
of ſuch an Office, but only has it in him to Gꝛant. As in 
6 Hen. 7. but if the King had a Title to the thing it ſelf, it 
were otherwiſe. | | 

Secondly , The CUrit in this caſe comes too late after a 
Special Verdict, and the matter fully and oftentimes-diſcuſſ's 
in Court, and the Court fully tufozmev of all the matter alrea- 
dy 2 So that if the Writ would be alleowd in this caſe, there 
would be a manifeſt delay, contrary to the Statute of Magns 
Carta, nulli negabimus, nulli differemus Juſtieiam, 8c. the caſe 
in Dyer, 100. b. Colepeper vertas ... . . . . . "does not came 
up to this; koz there it ns ᷓ placito indiſcuſſo; but here 
the matter has bien dilculs t, a Special Verdict found and ede 
matter debated upon ſolemn Argument : Noꝛ does there ap- 
pear ta the Court any new matter in the Writr; no 2 
what bas bien Diſcloſed in * pꝛoctdings beloꝛe them. — 
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in 9 Rep. in Ann Bedingfield's Caſe; the Iitit of Rege Incon- 


ſulto was bꝛought befoze Plea pleaded. 


Thirdly, The Court here is as fully inkozmed by the mat- 


ter befoze them as by the Writ, of the King's Title ; ſo that 
the King needs be no moze conſulted: And the party is at a 


pꝛejudice by this delap; foz if the Plaintiff oz Defendanr dye, oz 

the term expire, there is an end ol the Batter. 
Fourthly, It the Court pzocied when they ought to ſurceaſe, 

it is Error, and a TUrit of Error lies upon it: So that the 


King is at no pꝛejudice. 


Upon theſe Grounds and Reaſons J pꝛaped, that the 
Court would dilallom the Writ , and p2oceed to Judgment 
without putting the Parties to moze Charge. 

Mr. Stevens, Mr. Attorny and Mr. Sollicitor General, ſpake 
to it on the other ſide · | | . | 

In Trin. Term. 19 Car. 2. Sir Robert Atkyns Argued pro 
Quer. Avmitting that the Wric would lie at any time befoze 
Judgment, and that it will lie in EjeAment : As Moor's 
Rep. Brownlows Caſe, and the Caſes there cited, are: And 
that it is not againſt Magna Carta; Nulli differemus, &c. bes 
cauſe it is a Writ at Common Law. vide x Cro. 490. N. B. 
153. Pet he ſald, the Wrir conſiſted of two Parts. Firſt, A 
Certificate of the King's Title, Secondly, Mandatozy ; Which 
is as it were a Concluſion dzawn from the Pꝛemiſſes, and muſt 
not go beyond them ;, fo2 the Title being certified, the Court is 


to Judge upon that and upon nothing elſe; as in 9 Rep. Ann 


Bedingfield's Caſe, and it does not appcar to the Court, that 
the King is concerned in this Suit. There are thꝛee Recozds 
in this caſe ; Firſt, The Suit here by Ejectment. Secondly, 
The Inquiſition. Thirdly, The Wric. As fo2 the Inquiſition, 
that is void, begauſe Seventeen Commiſſioners were appointed, 
and the Inquiſition taken but by five of them: Pl. Com. 390. 
393, 396; the caſe there was ſtronger than ours, and pet all 
was void : And lf the Inquiſition be void, all that depends 
upon it, is ſo too, as the Plea, the Judgment, ac. quia de- 
bile fundamentum fallit opus: And Authozities muſt be ſiria⸗ 
ly purſued; Co. Lit. 18 1. b. Dyer, 93. b. 375. b. 247. Alſo the 
Judgment upon the Jnquiſitton does not concluve Dennys , 
who is no party to it, though he claim under one that is party 
to it; fox he has no remedy by Writ foꝛ Ecror oz otherwiſe, 
Hob. Rep. 70, 193. 8 Hen.4. 14. Alſo this Judgment upon the 
Inquiſition is contrary. to the Act of General Pardon, which 


pardons this Fozfeiture , and. is therefoze void ; likewile ths 
Plaintiff had commenced his Suit befoze the Inquiſition, vide 


22 Aſſ. 5. Br. Aid de Roy. 72. Noz is the King concerned, — 
* | the 
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the Defendant only, by reaſon of this Patent; and both parties 
claim under the King. So that in that reſpect the King is equal⸗ 
ly concerned fo2 both. Vide 4 Inſt. x 18. And the Plaintiff here 
is a Debtor to the King; ſg that upon that account the King 
is moze concerned on his behalf. Vide 11 Hen. 4. 86. 15 Hen. 7. 
16. No2 is there any ſuch Title here as the CUait recites ; 
fo2 the Crit recites a Leaſe fo2 4 years, Whereas the Leaſe 
was Q 7 years, as appears by the Recozd; and ſo concluded 

ro Uuer. 
4 Winnington pro Defendente. Me agrid, that if the CUrit 
had ſet fozth no Title, it would have bern within Magna Charta. 
c. 29. which was made agatnſt General Writs of Prerogarive ; 
wherewith agrees 2 Ed. 3. c. 8. But a Writ that viſcloles a 
Special Tile ts againſt no Law, as this Wrtr does; it is 
an Aid pryer & aliquid amplius. 2 1 Ed.3.44. N. B. 153. But 
becauſe his Argument only aimed at the anſwering of ſome 
Objections, that had bien made befoze, J will not relate it. 


And eſpecially becauſe it was laid by the Lord Chief Baron 


Hales, and agreed to by the Court, that this Writ could not 
be allowed, becauſe it was grounded upon a void Inquiſition; 
And upon a Quit of which there is no Recozd here; the 
eaſe upon Recozd here being a Leaſe foz 7 years, and the 
ecoʒd recited being of a Suit upon a Leaſe fo2 4 years : 
So that this Writ cannot be maintained. 

Whereupon another Writ, in which theſe faults were a- 
mended , was ſent, and allowed. And he ſaſd that this 
TUrit is only in Lieu of an Aid prayer; and becauſe it is a 
delay to the party, he ought to be heard befoze it iſſue out of Chan- 
cery. But be conceived, that though the King be equally con- 
cerned ; both parties clatming under him, that pet that is no 
cauſe to ffay the Writ; as in 2 Hen. 7. becauſe it is fo2 the 
King's benefit, to have his Gꝛants ſerved as ſoon as map be; 


fo then the King may pleaſure another; and he ſald, that the 


General pardon makes nothing in the caſe, fo? it is not pleaded 
no} comes into the caſe, And upon the new Weir, the matter 


was Adjourned. 
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fam Baronet & al. 


Pon a Bill in Equity, the caſe appeared to be thus; viz. 

Iſaack Pennington, who was Attainted'of High Treaſon 

by the Act of 12 Car. 2. amongſt other perſons, fo2 the 

Murther of. King Charles the firſt, was at the time of his At- 

tainder ſeized inter alia, of a Meſſuage and 4x Acres of. Land 

_— | in Norfolk, being Gopyhold, in fte, actoz⸗ 

ding to the Cuſtom of the Manno of Winfarthing in the ſatd 

County; of which Mannor the Defendant was Lord, at the time 

of the Attainder. And whether theſe Copyhold Lands were 
Forfeited by the Act of Attainder, oz not, was the Queſtion. 

In this Act there are chree Clauſes to be conſidered; Firſt, 
The Clauſe that gives the Foxfeiture to the King of all Mannors, 
Meſſuages, Lands, Tenements, Rents, Reverſions, Remainders, 
Poſſeſſions, Rights, Conditions, Intereſts, Offices, Fees, Annui- 
ties and all other Hereditaments, which the perſon Attainted 
had the five and twentieth day of March, 1646. or at any time 
ſince. And that they ſhall be in the Actual poſſeſſion of the King, 
without Office or Inquiſition. | og 

The Second is a Proviſo added in favotit of Purchaſers; 
which pꝛovides, that no Grant or Conveyance, Grants or Sur- 
renders by Copy, &c. (not being the King's, Queen's, Biſhops 
or pretended -Delinqeunts Lands) had or made before the 29 
day of Semptember 1659, by any the perſons Attainted, (other 
than to their Wives , Children, Heir or Heirs,) for Mony bona 
fide paid or lent, &c. ſhall be Impeached, Defeated, made void or 
Fruſtrated, but the ſame ſhall be enjoyed by the Purchaſors, Gran- 
tees, &c. as if this Act had not been made. 

The Third Clauſe is a ſawng ; which ſaves to all Corpora- 
tions and other perſons, all ſuch Right and Title, and Intereſt in 
Law and Equity, which they or any of them had or ought to 
have of, in, to or out of the Premiſſes, (not in truſt for the Of- 
fenders, nor derived by, from or under the Offenders, ſince = 

25t 
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25th of March 1646) and that in every ſuch caſe the entries of all 
ſuch perſons are ſaved, notwithſtanding the poſſeſſion of the King 
or his Patentee. 80 


An this Caſe there are Three things tonſderable. 


1. Whether oz no, by the General wozds in the firſt Clauſe 


Copyhold Lands are forfeited to the King 2 2 8 
je; 1 dly,. Whether the Proviſo ados any ſtrength oz fozce to 
thoſe General-wozwds ? * Th ; 
Thirdly, Dow the Saving hall operate? g) 7 | 
And Jconcetive that thele General Words of all Lands, Tene- 
ments and Hereditaments, do not forſeit Copyhold Lands to the 
King, and that the Proviſo does not enlarge them, 8 


As foz the General words of All Lands, Tenements, and Heredi- 
taments, they do not compgtze Copyhold Eſtates; by an expꝛeſs 
Judgment given in Co. 3 Rep. Heydon's Caſe : TUyere it is laid 
down fo2 a Rule, Chat General Words in an Act of Parliament, 
do not extend to Copyhoſds Lands, where the Tenure, Service, 
Intereſt in the Land, oz other thing in pzejudice of the Lord, 
oz ot the Cuſtom of the Mannor is thereby altered: And 
Cro. Car. pag. 42. Rowden verſus Malſter, the ſame Obſervation 
is made by Judges; and upon that reaſon it is there 
Reſoived, That Copy holds are not within the Statute de Donis 
Conditionalibus; becauſe then the Donee mould hold of the 
Donor , and ſo the Tenure be altered, and the Lord pzeju- 
iced in the Wardſhip ol the Lands, and change of Tenants 
would not ſo often happen; and upon the ſame Keaſon it is 
Keſolved, that Weſtm. 2. cap. 20. of Elegit : 27 Hen. 8. cap. 10. of 
Uſes: 31 Hen. 8. & 32 Hen. 8. of Pattition to be made by a 
UWirit de Partitione faciend4: 32 Hen. 8. cap. 28. of Leaſes for 
21 years, &c. by Tenant in tail, &c. and 32 Hen. S. cap. of 
Entry for Conditions enfreint by Grantees of Reverſions , do not 
extend to Copyhold Eſtates , which ate — Caſes than 
this of ours; t̃oꝛ there the pꝛejudice ts the is but tempo⸗ 
party; here it is foz ever. Upon the ſame Reaſon it has bien 
adjunged in Mich. 30 Eliz. in Sulyard and Everard's Cafe , that 
the King cannot ſeize two parts of the Copyhold Lands of a 
Recuſant convict ; though the King has but a Title in that caſe 
to the Pernancy of the Pzofits during the Recuſancy: And it 
was there agreed by the Court, that Copyholds would not have 
bien compꝛiꝛed within the Statutes of Bankrupts without Spe- 
vial Words. 218. e eee 


* — — * 
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Mich. 33 & 34 Eliz. in B. C. held by Anderſan and Walmſley, 
that if a Baron be attainted of Treaſon , the Feme does not 
by the Stat. of 5 Ed. 6. fozfeit her Dower of Capyhold Lands, 
of which ſhe is dowable. ; 

And Co. 4 Rep. 126. in Beverley's Caſe adjudged , that the 
King ſhall not have tþe-Cuftovy of the Copyhold Lands of an 
Ideot foz the Reaſon afozeſaid ; though the Stat. de Prærogativa 
Regis give him the Cuſtady ot all the Lands and Tenements of 
the Ideor ; and though the woꝛds are, that the King ſhall have the 
Cuſtody of the Lands, of whomfogver they are holden. 

And beeauſe there is the fame Keaſon in our Caſe, the Law 
ought to be the ſame. Foz if the Lands could come to the 
King's hands by this Artainder, the Capyheld Eſtate would be 
deſtroyed , and the Lord be pzejudiced in his Tenure, Fines, 
and Services £02 ever, 2 5 

But on the other hand, where no ſuch p2ejudice accrues to 
the Lord, but where he is in the fame condition as befote, 
there ſuch general wozds in an Ack of Parliament will extend 
to Copyholds; as the Stat. af Merton cap. x. Weſtm. 2. cap. 3. 
32 Hen. 8. cap.9. & 28. as appears Co.4 Rep. 26, 30. Cro:Car. 
befoze cited, pag-42. and 9 Ren. Mary Prodyers Caſe 105. upon 
the Stat. of 4 Hen. 7. of Fines. 5 1 

So that all the Caſes cited an the other ſide, may be an- 
ſwered unon this diſtiuction , viz. where a Prejudice may ac⸗ 
crue to the Lord, ana wheve nat. 2 

The Second thing to be conſidered, is, Whether the Proviſo 
in the Ac of Attainder, bzings Capyhold Lands not excepted 
within the Body of the Act? And J conceive it does nat foz2 
theſe Keaſons : 

Firſt, Becauſe the wazvs Grants and Surrenders, &c. map 
have another. Intendment; as in caſe of Grants made by 
Copy of Court-Roll by Lords Attainted, after the Fonteiture 
committed, 02 upon Eſcheats to them: Fo all fuch paſſing of 
Copphold Eſtates by Surrender, &c. axe but ſo may Grants 
made by the Lord, and are ſo pleaded; as appears Co. 4 Rep. 
Copy hold Caſes, &c. This is enough to ſatisfie thoſe mo2ps ; 
— belldes, the Proviſo was added in favaur of Purcha⸗ 

78. 

Secondly, Moꝛds are oftentimes inſerted into a Proviſo; 
though not comp2:3ed in the Bonn of the Act, and rather to 
fatisfie Lay⸗men and ſome Members of Parliament not 
learned in the Low, than ta any neceſtity there is of them; 
as appears by many Caſes, Co. 1 Rep. Porter's Cafe ; the 
5 Ed.c.16. concerning Offices: The Body of the Act extends 
only to Offices, in which the adminiſtration of Juſtice is 

concerned 
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concerned; and yet there comes an Exception of the Office 
ol Parkerſhip. 0 , e 

In 18 & 19 Eliz. Dyer 354. it is there held, 5 whereas 
the Statute of Wills made 32 Hen. 8. has a Proviſo fo2 Feme- 
Coverts and Infants, that thoſe woꝛds are idle and ſuperfluous ; 
| becayſe the Body of the Ac, by the wozds All perſons, oth not- 
extend to include perſons that by Law are vi LET. 
Do here the wozds Grants and Surrenders by Copy of Court- 
Roll, were put and crowded into the Proviſo , rather to ſatisſie 
lome perſons that were - Purchaſers , than gut of ne⸗ 


Thirdly, It the wos ok the Proviſo, which was made fox 
the benefit of the Subject, ſhould be admitted to be an Expla⸗ 
nation of the Body of the aa; then would the Saving be 
fnvalidated, whereby the Rights of all Perſons are ſaved, which 
they had or ought to have in, to or out of the Premiſſes. 
This Saving cannot be maintain'o, if the Lord muſt loſe his 
Seigniory, and his Right to Fines and Admittance. 

Fourthly, Che Act did not aim at the lols of any ; but of 
the Offender himſelf ; elſe it would have puniſhed the Nocent 
with the Innocent, and that in as high a degree. Fo? the benefit 
that Lords of Mannors have by the Copyliold Eſtates held of 
them, by-reaſon of Fines, Forfeitures , und other Perquiſites, is 
tantamount to the Jntereſt that the Copyhoſder himſelf has in 
the Tenancy, 02 in a'manner as good and beneficial; and 
ko: that reaſon by doubtful, general and ambiguous wo2ds, 
Copyholds ſhall not be taken to be within the Act. Upon 
theſe Reaſons and Authozities J pzay'o Judgment pro Defen- 


ente. 
Sic Edward Thurland argued pro Querente; but J did not 
take his Argument. | | | | * 
Chief Baron: It this Eſtate be fozfeited , the Copyhold 
will be deſtroyed, and it will paſs by Letters Patents, and not 
by Surrender; and it would be-a hard Conſtruction to expound 
an Act of Parliament, ſo as to deffrop the Jntereſt of an 
Innocent perſon. TOP | | 
Criſpe and Pratt's Caſe, Cro. Car. Anno 15. has bien objected ; 
viz. that Copyhold Lands are within the Dtatutes'of x Jac, & 
21 Jac. concerning Bankrupts, by reaſon of the wozds, Lands, 
Tenements and Hereditaments, and may be ſold. - 


Anſw. Thoſe  wozds do not make the Reaſon ; but the 


Reaſon fs, becauſe Copyhold Eſtares are erpzeſly mentioned in 
the Statute of 13 Eliz. concerning Bankrupts; and 
the Aces of King James being but ſubſequent and additional 


Acts, and by wap of Erplanation , Confirmation » and N — 
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bation of that Act of Eliz. and beiug beneficial Laws, foz that 
Keaſon Copyholds have bien held within the later Laws, 
becauſe they were expꝛeſly named in the fozmer s. but if Copy- 
holds had not been named in the Statute of 13 Eliz, the general 
wozds aloe mentioned would not have bzought them within 
e King James. 

Anſw.2. Lord in that caſe is at no pzejudice ; faz the 
Aigner of the Commiſſioners is to be admitted and to pay 
the — which cannot be done here in the King's caſe ; 
ſo that Caſe comes not up to ours. 

Object. Who ſhall have the Copyhold then? Fez the Lord 
is not. mentioned in the Statute to have it, but the King; 
2 by what means ſhall any otþet come by it, and 


Anſw. The Lord ſhall have it as an Eſcheat, pro deſectu 
Hzredis; the perſon Attainted being dead, uy his Blood toz- 
rupted bp the Attainder, as in caſe of Felony oz Treaſon at 
Common Law; the Lord ſhall have the Land tn poſſeſſion in 
lieu of his Fines and Services, and all other benefits and 
advantages of his Seignozy. | . 

There was a Caſe betwirt King and Holland, which came 
ta the Court of King's-Bench out of Chancery 2 * Car, 
Regis: The Cale was , Holland had purchaſed a Copyhold in 
& in craſt ta; an Alien; and upon Office found the King 

d. ta have Pzofits to him: And per Cur' it was 
not ſeſſible, noz was the Truſt foxfeited to the King; and an 
Amoveas manum was granted Trin. 23 Car. in B. R. And the 
Reaſons were, 

Firſt, Becauſe then the Lord would be at a pꝛejudice in loſing 
bis Services and Fines. - 

Secondly, A Pꝛejudice may ariſe to a Stranger hereby , Who 
map claim a Title to this Copyhold ; and if it were not in the 
King's hands, might ſte fox it in the Lord's Court; but the 
King cannot be ſued there. Vide 4 Rep. 30. 14 Hen.4. 

hirdly, De minimis non curat lex. And tt does not conſiſt 
with the Honour of the King to become a Copyholder. 

. Fourthly, The Cuſtom of the Mannor, ano the Tenancy at 
ill, are the foundations of a Copybold Eſtate; and the 
King cannot be Tenant to any, much leſs Tenant at Will : 
Foz if this Eſtate ſhoyld come to bim, be comes in by Inqui⸗ 


ſition. . | 
Ob this means the King will be in a wozſe co 8 
oa e he King N hay oꝛle condition 
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they had bien Atkozeſted in the Keign of King Hen. 2. 02 King 
John, &c. to the pꝛejudice of the Owners of the Land, who 


pad Common there; and were not Rightfully within the Foreſt, 


and therefoze ft was but reaſon that upon the D:affozeſtation 
of thoſe Lands, the Owners ſh9uld- enjoy their Cuſtoms ; 
and this is the true ground of that Saving in the Ac. But 
afterwards in 42 Hen. 3. and 10 Ed.s. there were other Peram- 
bulations ; whereby manp Foreſts were enlarged, ta the p2e- 
judice of the Subject: And tyereupon afterwards, in 28 Ed. x. 
there was another Perambulation made, by which the Ring con- 
ceived himſelf much pzejudiced- in abzidging the Bounds of 
the Fozeſt, and exempting Lands out of the Foreſt, which in 
truth were part of it. Upon theſe-Gzievances on both lives, 
both to the King and Subject, occaſioned by theſe Perambula- 
tions made after 9 Hen. 3. the King and his Subjects concerned 
therein, came to an acco2d and agreement; and thereupon Ann. 
33 & 34 Ed. 1. Ordinatio Foreſtz was made ; whereby it is 
declared by aſſent of both parties, that the Deatfazeſtations 
made upon thoſe Perambulations (be they right o2 wong) 
ſhould be quite diſcharged of the Fozeſt: But then the Owners 
of the G2ound were not to have Common there. But ſuch 
who were content to continue their Lands within the Foreſt, 
yu to have Common, as thep' bad uſed fozmerly to have 
t. 

And this is the true ſtate of the Caſe upon theſe Statutes. 
Which being admitted, it map be poſſible that the Defendants 
here ought to have Common, notwithdanding this Deaffore- 
ſtation of their Lands. Foz if theic Lands were not duly 
and of right affozeſted, aud that they had Common by Pre- 
ſeription in the Foreſt ; it was not the intent of the Ordinatio 
Foreſtz to toll ſuch a Common. But if they were well 
aſfozeſted at firſf, and afterwards diſaffozeſted unduly by ſome 
Perambulation, then the Common is loſt, if the Owner will 
have the Land remain Diſaffozeſted : And this is the true 
Meaning, and Jnterpzetation, and Intent of this Act of 
Ordinatio Foreſtz; and this being Matter of Fact, and it not 
appearing ol what nature theſe Lands are that are now Dif- 
affozeſted, -no2 whether there be a Common by Preſcription in 
the caſe; this Cauſe is not pet ripe fo; a Decree, which muſt 
be made one way oz other, as the Matter of Fact ſhall guide 
us. And this is the firſt ground of my Doubt, 


"I ., Secondly, 
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Secondly,This Act of Ordinatio Foreſtæ makes but a tempo- 
raty ſuſpenſion of the Common Law, viz. ſo long as the 
Owners of the Lands would be out of the Fozeſt. & non ultra: 
Do that there cannot be in (ſuch a caſe an Abſolute Decree, 
02 a perpetual Injunction. 

Dy Third Reaſon is, becauſe now by the Statute of 17 Car. 
1. 16. the Lands cannot be affozeſted again; and therefoze 
it — be hard to take away Common, where it is due of 
tight. 

Foz theſe Reaſons he would not deliver any poſitive Opt- 
nion in the caſe, which he ſaid was a Cale of great impoztance, 
and deſerved another kind of Argument than upon an o2dt- 
nary Demurrer in Law: Thich yet the Court never refuſeth 
to hear upon the leaſt difficulty (though tbe conſequence be 
many times of ſmall concernment, ) that this Cauſe deſerved 
moze conſideration, than to be determined by a ſudden Opinion 
upon the Hearing. But becauſe the Chancellor of the Ex- 
chequer, and the other Barons were againſt bim, the Decree 
paſſed pro Rege. 


Sſſz De 


Pr - > tan" 3 
De Termino Paſchæ, Anno 19 Car. II. 
Regis. a. 
In Scaccario. 
The Attorney General verſes Sir Henry Palmer, 
Baronet. 
(1) 


of Sir Roger 
Cofftter of the H | 
631391. 18s. 9d. ob. received by him as Cofferer, from 

f of October 1641, to the 2d of October 1642; and to have 
a diſcovery, ac. To which the Defendant pleaded the Act of Ge- 
neral Pardon, made An. 12 Car. 2. and that the ſaftv Sum is not 
therein excepted. To which the Attorney General replied, and 
ſet fo2th the Exception of all Iſſues, Fines, Amercements, Rents, 
and other publick Duties, levied, received and collected by any 
Sheriff, Underſherift, Bayliff, Miniſter, or other Officer , to or 
for the Uſe of the late King, &c. and not accounted for and diſ- 
charged; and that 448531. 18. 2d. ob. part of the ſaid 
Sum is unaccounted foz by the ſald Sir Roger Palmer, and by 
him received as Cofferer afozeſaid, in purſuance of two Acts 
made fn quinto Eliz and primo Jac. concerning payment to be 
made, and to be apply'd foz the payment of the Expences of 
the Houſbold to the yearly value of 50000 l. and that Allign⸗ 
ments ſhould be -made by the Lord Treaſurer fo2 that purpoſe : 
And ſets fozth alſo, the Exception of all Offences in detaining, 
imbezelling , or purloyning any Goods, Moneys, Chattels, or 
els of the late King, ode or Prince, other than Stores for 
ping, and other than ſuc s and Chattels, as have been 
ſold or diſpoſed to any Creditors of His Majeſty , and abers 
thoſe Moneys ſo received were the Moneys of the late King, 
and not paid 02 laid out fo his uſe, and fo excepted. 

The Queſtion was, Chether the Pony ſo received by the 
Cofferer were excepted , o not, by any Clauſe in the Ac. 
And J conceived it was not excepted, and therefoze diſcharged 
by the Act of Pardon; ſoꝭ theſe Reaſons ; 


Firſt; 


1 


T3 Paſch, 19 Car. Il — 


— 
4 
< 
* 4 
» 4% 4 n-4; a . 


Firſt, The Act of Oblivion fs an Act of General and free 
Pardon and Indemnity, and 1 to be taken accoding as the 
wozds are, and as the dd 8 it ſelf, but beneficially 
the advantage and benefit of all ſubjects in Genera , and * 
Exceptions out of it are to be taken ſtrictiy. Hill. 

BelFs Caſe, Cro.Car. 324. there was an rh out * an i Ac 
of General Pardon of the and imbezilling of the Kings 
odds, per the Felony in ling them was not excepted. 
Cro:Car. Prieft's Caſe 2.58. there was — exception out of a Ge- 


neral Pardon ol Impedits ——— 
this did not e there was an de facto by a 
Plurality:, tho the Statute of ante me makes the firſt 
Benefice ipſo 4e bd in that 

- Paſcly.r 5 Car. 2. In this Couit in a Shire facias verſus Hurchin- 
ſon and — foꝛ 1 by them received in the late times of 
Tar, of others than and Cre — fick and - 
maimed Solvers: The Court ae 5 um not 
Saane by the General excepion rene d by Trea- 


arr 1p in the late times of Mar, ac. becauſe it 
=x mony within _ — — — E] —_ 12 3 
as no t ntention + KI 
fins received by the Cofferer at ſecond hand of other 
and Collecto2s by Aﬀignment, are not within the Intention 07 
means of any etception in this Att, 


' Secondly, Jt is not within the (cape of any exception of Accour- 
rants - Foz thoſe exteptions aim at two ſorts of Accountants. 
Firſt, Treaſurers; 4 and Collects2s of things in time 
ol Mat before the 4o of January 1642, wh ch does not concern 
eee n  dr 

s My 6 e 8 ob 
with' Sheriffs, — ers or other 
Offiects "which e carmot rea y = fupporen to extend 
ber Dtlicers 02 A ountants. If they had bien in- 
t habe e ä . doubt they would have 
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Thirdly, This Account is not within the exception of the 
woꝛds Miniſters or other Officers, foz this Officer, being 
Cofferer of the Houſhold, is in a ſuperio2 degrie of Officers, 
and co their Accounts are diſtinguiſh t in this Court, from thoſe 
of Sheriffs and other Officers. So that ſuperior Officers ſhall 
not be compꝛehended within any General wozds, after inferior 
Officers expꝛeſſed by name; becauſe it ſhall be intended, that 
if they had bien deſigned to have been included, they would 
have bien named at firſt. Vide 2 Rep. 46. b. the Archbiſhop of 
Canterburies Caſe, 22 Aſſ. 49, The King Gzants bona felonum 
& qualitercunque damnatorum, this does not extend to High- 
Treaſon, becauſe Felony is named at firſt, xx Hen. 6.54. b. The 
Statute of 8 Hen. 6. ſimits the pzoceſs upon Inditements be- 
foze Juſtices of the Peace, 02 other Commiſſioners in caſe of 
Outlawꝛy: Thele laſt woꝛds do not extend to the Juſtices of 
the Court of King's Bench, which are fuperioz. 

Fourthly, The Cofferer ſhall not be taken to be within the 
General ſcope, oz intention of any exception in the Act, bes 
cauſe the whole d2ift of the Act, ts fo2 the benefit of the Dubs 
ject ; and like Acts have always been expounded acco2ys 
ingly. 

7 Rep. 18. b. Cecill's Caſe, Bemedy is given by 33 Hen. 8. c. 
39. to recover debts due to the King upon Obligation, this does 
not extend to Obligations for performance of Covenants.Scaccario 
Mich. 16. Car. 2. Attorny General and Holt. The new Act of 
x 3 Car. which gives remedy againſt the Farmers of Exciſe and 
their Sureties, upon their Recognilances, does not extend to 
Commiſſioners, becauſe they are not named. 


tons, that this Account was pardoned, and did not come 
ithin any exceptions, of the Act: Not within the firſt excep⸗ 
tion; fo2 that is intended only of ſuch Goods and Monp, as 
was once actually in the King's poſſeſſion and keeping, and 
wzongfully taken from him, as was done in the late Mars: 
and not of Goods oz Mony belonging to the King, which were 
in the Hands of any other perſon: Foz if.-ſuch an expoſition 
were made, it would open a gap to let aut all things that are 
pardoned by the Act, with relation to Goods aud Monx. Fox 
in a large ſenſe mony in the hands of the ift, 2d, 3d — 5th, 
map i ſoles 


Afterwards in Trin. 21 Car. 2. the Court delivered their O- 


02 20th Receiver, which appertains to the King, map b 
be the King's Pony. Noz is it within the other Cx 
fo} the Cofferer ig a perſon of higher Rank, than any. that are 
there named; and a ſuperioz ſhall not be included, re an 


inferio2 is firſt named; as appears 2 Rep. in the Archbiſhop of 


Canterburies Caſe, and ſo the Plea allowed per Curiam. 
| Thomas 
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a Special va was N 7 1 
ce of 76 6. C. 110 Gi re 


Lareory e ney wand, Pun ſufficient dilpenſatio 
— andthetr Succeſſors in uv? 
* Whether the Statute of 12 Car. 2. d im 

, 02 whether it be ſaved to them by the Proviſo 


Firſt, The Letters Patents are not- goo 
= the Ft, Th iegal2 It is —— to the pole bol 
the City, ann extends to diſpenſe with all Acts o R 
made and to be made, and it Gzants the Citizens liberty tg 
ſel Mines in what map — lik. and 20008 Tavern 
And admitting that ſuch a G n 
notwithſtanding any penal A o Park men A" om; 


— noe. x Mar. Doe 92. Day. Hap 90. A Gant — L 
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Merchant Alien to pay Engliſh Cuſtoms, ſhall bind the Suc⸗ 
ceſſo2, if named, becauſe the Customs are an Inheritance in 
the Crowy. So 36 Hen. 6. 48. Dyer 52. a Gꝛant foz the King 
and his Succeſſozs to the Bing's Tenant, that the Heir of 
the Gzantie Hall not be in ard, is binding to the Duccel- 
ſoz, becauſe the Seiguozy is an Intereſt in the King, A Li- 
cenſe to Alien muſt be executed, in the life of the King that 
Gzants it. 

Obzect. But a Licenſe to Alien in Mortmain map be exe⸗ 
tuted after his Death, F. N. Br. 223. Pl. Com. 457. 

Reſp. I Inſt. 99 457. Becauſe no Non obſtante is requiſite, and it 
is an In in the King, but the meſne Lords are not bound 
thereby ; with which agrees 43 Aſſ. 19. But Where a bare 
Authozity paſſeth and no moze, it is otherwiſe. * As in the 
caſe of a Commiſſion of Sewers, und therefoe it is enactev 
by Parliament, that thoſe Commiſſions Hall continue fo2 ten 
years; viz. by 23 H. 8. in Latch , Thoresby's Caſe, 2 Car. 2. 
70, 71. The death of the King diſſolves the Parliament. 

His Second Reaſon was taken from the Nature of theſe Let- 
ters Patents, viz. from their Largneſs and Extent; Being G- 
niverſal and perpetual, and enabling them to ſet up as many 
Taverns. as they pleaſed, and to ſell Wines were they would, 
and at what pzices they wouly. That ſuch General Diſpenſa- 
tions were void in Law, he quoted 11 Rep. the Caſe of Mono- 
polies. And 7 Rep, 36. 37. the Caſe of Penal Laws. 

Thirdly, He urged that the Gzant not tinting them to any 
number of Taverns might give occaſion of Exceſs and diſoz- 
der; And Supernumerary Taverns, he ſaid, were Nuſances 
in Law, which could not be viſpenſed with. Vide 11 Hen. 7. 
12.990 the exceſs of Building in and near the City of London, 
has bien puniſhed in the Star-Chamber as a Nuſance, notwith- 
ſtanding the King's Licenſe. 

Fourthly, This Gzant is prime Impreflionis, and therefo2e 
— 2 appears by the caſes juſt now cited out of the 11 
and 7 Rep. 

Object. 2 of Hen. 7.6, Sheriffs may be made ko) life not- 
withſtanving the Statute of 23 Hen. 6. c. 10. and ſome other 
Statutes, which da expzelsly fozbid it. 

Reſp. That caſe is a caſe of a Diſpenſation gzanted to one 
Man in particular; the Diſpenſation iu our caſe is granted to 
a Multitude. Reſp. 2. The King has an Inheritance in the 
Dfiice, and therefoze the Gzant iſſues ont of the King's Intereſt : 
and therefoze tho reſtrained by an Act of Parliament, yet by 
a Non obſtante may be reftozed to it's pztmitive quality: CUlhich 
is not here. Reſp.z3. Such things as are os a 

the 
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the Crown may be diſpenſed with, notwithſtanding any Act 
of Parliament pꝛohibiting ſuch Diſpenſations: Vide x2 Rep. 
18. But in other things which are common to the Bing with 
his Subjects, the King may be reſtratned: As by the Statute 
of 13 Eliz. concerning Leaſes; Vide Co. Rep. Magdalen Colledge 
Caſe. So in the cale of Simony, No Non obſtante can make 
a Simoniacus capable of the living, that he was once pꝛeſented 
to by Simony : Vide 1 Inſt. 120. Upon the Statute ot 2 Ed. 
6. of Officers, In our caſe the King hdd no Inheritance, 
and therefoze ſach a Diſpenſation as this , is voip, 
Fiftlily, The Bing cannot transfer his power of diſpen- 
ling to the City, beczuſe it is inſenarably anner'c to the 
Crown. 20 Hen. 7.8. 7 Rep. 25. Gꝛant to make Deniſens be- 
foze Foxfeiture , 02 a Gzant ro diſpenſe with Penal Laws, 
void, And this is fuch a Gant ; fo? every Freeman is to 
be licenſed by the City, and the Wivow of a Freeman is to 
enjop the Pziviledge. And they may admit whom they will 
0 r 4 . * 
Object. It is a great Truſt committed to the City, which is 


an ancient and a famous Cozpozation. 8 | 


Reſp. But is communicable by them to as many as they 


pleaſe, 

Object. It is but an Authozity and a Paiviledge , which is 
a Flower of the Crown. | 

Reſp. The caſe in 7 Rep. 35. is a ſtronger cale than ours, 
and yet there the Gꝛant was adjugded void, 

Fo2 the Second Point, he held that the Act of 12 Car. 2. 
had taken away this Pꝛiviledge, and repealed the Act of 7 Ed. 6. 
- and that the Paivilevge was not ſaved by the Proviſo, in the 
Aa of 12 Car.z. and that the Non obſtante in the Patent could 
not have any influence upon a ſubſequent Law. Dyer 52. 

. Firſt Reaſon. Becauſe the Gꝛant here is not to the Maſter, 6c. 
of the Company of Vintners, if it were, the Act had excepted 
it, but to the City of London, and there is no Gꝛant to the 


Vintners. 
Second Reaſon. Uſage mentioned in the Proviſo, is to be 


underſtood of lawful Mage; and is ſo erpꝛeſſed; viz. As 


heretofore they have lawfully uſed and 9 | 
Object. Then the mentioning of the Maſter Wardens, Free- 

men and Commonalty of the Vintners of London, in the Pro- 

viſo, will be void; and inſignificant, - 

- Refp. The ſaving muſt of neceſſity be void as to them, ff 

there were no Gzant made to them: As in Pl. Com. 507. Dyer 


. 150. 68 
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and Acts of Parliament are faulil 
ceſſary, that a power of diſpenſing ' 
ſhould be lodged in the King. All Emergencies cannot be foze- 
ſien, and therefoze our Law in Juſtice and pzudence gides this 
power to the King. And if it were not ſo, great miſchiefs might 
accrue to the People: Mew Laws are foz the moſt part only 


* Probationers , and in intervals of Parliaments, great pꝛej 


dice may ariſe by them; and therefoze it is but juſt that the 
King, who is the Fountain of Tuſtice and Mercy, ould have 
a power to diſpente in ſuch caſes, fo2 the avoiding miſchief and 
danger to the Realm. Vide Sir Francis Bacon's Advancement 
of Learning ; and Dr. and Stud. 85. And God himſelf indu 

Diſpenſations to the Jews, with the poſitive Laws of Moſes, 
as when he gave them leave to rob the Egyptians , and in 
caſe of Martying out of their Tribes: And therefoze, the 
Power of Diſpenſing is juſtly termed, the higheſt Pzerogative 
in the Ring. Vide 3 Inft. 23. Hob. Rep. 146. r55. 7 Rep. 35. 
Noz were Diſpenſations introduced here by the Pope, but the 
Dilpencing Power appertains to the King by the Common- 
Law, in caſes of neceſſity. Vide 2 Hen. 7.6. and 8 Elia. c. 6. 
of Cloath and 2-1 Jac. of Monopolies, countenances this Lt- 
ceuſing of, Tayeras. And the Act of Parliament docs not 
limit the King in point of time: And by ye ſame Keaſon 
that be has it foz iife, by the ſame he may it as well in 
perpetuity. Vide 1 Cro. 347. 2 Co. 566. Allo the number of 
40 Taverns, is too mali for ſo great a City, and a City 


which has (9 vaſtiy encreaſed lince the 7 of King Ed. 6. and 


there is the moze reaſon fox the Patent in que 
Secondly, 


conlequently t 
ſtion, Vide Dr. and Stud. 127. 


— 


_ 


Secondly, Authozities granted for lite of the Gzanties, and 
in perpetuity have bien held good. Foz life of the parties; 
Vide 2 Hen. 7. 6. of Sheriffs fo2 life; and fox two lives, Vide 
Trin. 15 Jac. 1. Bridgman's Rep. 113. upon the Star. of 7 Ed. 6. 
concerning Wines, and no exception taken to it.Vide Dyer 270. 
where no time was limited, how long the Licenſe was to 
continue; and therefoze, that caſe does not conclude to ours. 
And in Dyer 92. there wanted the woꝛd Succeſſors. Vide 2 Rich. 
3. 11. à like caſe of a Gꝛant to the City and their Succeſſozs 
by King Ed. 3. An Erchequer-Chamber caſe. And in Trin. 
2 Jac. 1. in an Inkozmation againſt & alios in 
B. R. upon the 7 of Ed. 6. the very Point now in queſfion wag 
overruled, upon a Demurrer againſt the Inkozmer, and upon 
this Patent. 

Object. This is no moze than a Licenſe. 

Reſp. It is moze than a Licenſe. It is a Liberty to ſell 
Mines, which any man might have done befoze the 7 of Ed, 6. 
without reſtraint , as any Man map exerciſe a lawful Trade: 
And the Statute , which reſtrained that liberty, is now let 
looſe by the Patent in this caſe, 

Object. It ts an unreaſonable Gzant, and is therefoze Re- 
pealed by 12 Car. 2. and is not ſaved by the Proviſo. 

Reſp. The advantage of the Patent does not accrue to all 
the Citizens in General: But only to thoſe that are bzed up 
to the Trade, 

Object. Caſes of Commiſſions and Protections have big; 
objected. 

Reſp. Thoſe things are tempozary fn their own Nature ; 
and are bare Authorittes, : 

Object. The multitude of Taverns, which this Licenſe gives 
way to, is a Common Nuſance; and Common Nuſances can⸗ 
not be diſpenſcd with. | | 

Reſp. It any ſuch miſchief happen, it may be remedied by 
Enditement. But it is not certain that any ſuch effect will 
enſue. And the end and deſign of this Diſpenſation is to res 
move a miſchief, that was occaſioned by the Stat. of 7 Ed. 6. 
and not to create a Nuſance, which by poſſibility may happen 
thzough an abuſe of the Liberties hereby granted. 

Object. By this Patent the King's Pzerogative is trans» 
ferred to others, which the Law does not allow of, © 

Reſp. No power ts hereby transferred ; there is but a liber- 
ty granted to the City of Exerciſing a Trade, as they might 
have done befoze the Stat. of 7 Ed: 6. And befoze that Sta⸗ 
tute they might have made Men Freie , as well as they can 
now, 


Tetsz Second 
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Second Point is upon the Statute of 12 Car. 2. Now it 
has bern reſolved in this Court, in Stephens and Dakwortlys 
Caſe, that the Proviſo ts effectual to this purpoſe. 

0 The ns here are not mentfoned in the Pro- 
VItO 


+ * z 


but to _- And no — uſed this . but the 
Company. of Vintners only. And ow Proviſo goes in reſtraint 


Sir Edward Turner: 

Firſt, Thefe Letters Patents to the City ate void. 

No · obſtante is a Belaratton of, and a Oiſpenſatton with the 
Law; and that Artifice began at Rome; as appears 12 Hen. $.6. 
and in Sir John Davie's Rep. 69, 7x. noz was ever favout'd in 
our Law. 

Secondly, This Non obſtante is contrary to thole Rules of 
our Law rp are laid down in 7 Rep. 36. 2 Ric, — and ye 
Caſe of Sheriffs 2 Hen. 7. 6. enden not pzove our IE 
was but e Diſpenlation, 4 — — 

King atone Marder there: Naß- Obfante | 
larger to the Subject, as well as to Py King, by N 
— 


large extent ot it. Vide 2 Hen. 7. 6. 28 Hen A. 13. Hob 
g from an ſhi 
Cale, 1; Ric. C. 1. 16 R.2.c.6. in 


0 0 8 Calvin's 
Caſe of 2 H. 7.5. becautfe Jatice und Mei e ä 
bitrs oc the King. Vide 8 R. 2. ce. 1 — 4. c. 2 
146. 
eee . ut there ure alſo nit cafes fn which the 
eDifp . + As, Firſt, There a thing is malum by Ring 
1 alum rotbirum offly, Vide Sir John Davie's Rep. oF 
1 Hen. 7. 3. 11 Hen. 7. 12. II Rep. 87. Secondly, 


5 fre a Otlornkatton pꝛotcht 
Preroparive e Crown, 45 it is go 


Subject is Ukewiſe concerned; Vide 2 Ric. 3. 12. 37 Hen. = J. 
7 Her. 
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7 Rep.18. 7 Rep.18. Hob Rep. 2x4. Thirdly, CUhere the King's 
Gant ts contrary to the Common Law, there a Non obſtante 
Does not avail; Vide 4 Rep. 35. Dav. Rep. 25. Co. Lit 120. de 
Simony, & Plowd. Com. 502. Fourthly , here the Publick 
Government of the Nation is concerned; as 2 Hen.4. c. 14. of 
the Juriſdiction of the Admiralty , 4 Inſtic. 135. Fifthly, This 


Power fs not transferrable ober, as is done here; r. In 


refpect of the thing it ſelf : Foz the Statute of 23 Hen. &. c. 
and of 7 Ed. 6. (as appears by the Pꝛeambles) were made to 
ſuppzefs Mice, which is fo2 the benefit of all the Subjects; and 
by the latitude of this Diſpenſation it would be in the power 
of 's ap to continue the Bifchtef that was befoze. And 
aftYoutth the King may diſpence in perpetuity, where he has an 
tietitarice ; pet where he has only a Power and Authozitp, 
as here, it is othetwife 2 Vide Dyer 32. b. 108. Plow. Com. 457. 
Latch. 170, 17 1. Thuresby's Caſe. 2. Jn reſpec of the Univer- 
ſality of the Ghahties; Vide Hob. Rep. 2 30. Foz any man may 
be thave Fre of the City foz x01. 


Second Point. I the Patent were good oꝛiginally, yet it is 
now void by the Art of 12 Car.z. cap. 25. whereby the Power of 
tiifiting Wine-Licenſes is placed in others. It is a Mega⸗ 


five Law and concerns the King's Revenue; and muſt there» 


foe be erpounded bentfictally fo2 the King. 
q ** This Pziviledge is pꝛeſerv'd by the Saving in the 


Reſp.The Saving extends only to the Cozpozatton of Vintners; 
but the Gant here is to theCicy;and the Saving extends only to 
kitc PUdriedes ts they hav lawfully uſed ; but this Pꝛiviledge 

x5 not lawfully uled by them, becauſe their Patent foz it, was 
a bord Gant. 


Object. The Statutes of Mortmain are objected, with which 
the King may diſpence, ſo as to erect a New Coppozation , and 
ve them power to purchaſe Lands, notwithſtanding /thoſe 

tutes. - 
| As Che King is there concern d in point of Intereſt, and 
that of Inheritance, which is not here. 
&. Pyefivents have bien urged in 2 Jac. in B. R. 

Reiß. There were no ſuch Cales: But in C. B. rot. 283. 
there ts a Cale, wherein Judgment was given, as is urged, 
but it was upon a Demurrer without Argument; and 


concluded pro Quer- 


Mr. Moun- 


_ 
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Mt. Mountague pro Deſendente: 

Firſt, Non obſtantes and Diſpenſations are a Right inherent 
in the King, 3 Inſt.23;. No2 can this be compared to the Caſes 
of Licenſes, Authorities, Commiſſions, Protections, &c. granted 
by the King: Foz they are derivative Powers, and may be 
Executed by others, and dye with the King; and regard his 
Natural Capacity. But a Diſpenſation is a Flower of the 
Politick Capacity, which never dies; and therefoze no moze 
does & Diſpenſation, if granted fa; life, till the Death of the 
Gzantie; Vide Hob. Rep. 155, 183. 7 Rep. 36. Noz does the 
Gzant here operate by way of Transferring any thing to the 
City; but by way of Diſpenſation; and though it is not 
Transferrable, yet it is Diſpenſable : Vide 11 Hen.7.12. Sir Jahn 
Dav. Rep. 7 5. Stamf. 101. 1x Rep. 86. 12 Rep. 18, 19. Dyer 276. 
And in B. C. 1650. it was held, that ſuch a Diſpenſation ag 
this doth not determine with the life ol the King. And the 
Keaſons fo2 its Continuance map be theſe ; viz. the firſt map 
be taken from the Rule laid down in 7 Rep. 36. Vide likewiſe 
x1 Rep. 88. More's Rep. 7 14. 2 Rich. 3. 12. 1 Hen. 7.3. So fog 
Time; Vide 1 Hen.q.cap.6. 2 Hen. 7. c.6. & 18 Hen. 6.c. 16. 
where a Gzant to a Man and his Yeirs,with a Non obſtante of 
the Omiſſion of the value, is good in perpetuity. So a Non- 
obſtante of the Statute of Mortmain , granted to a Cozpoza⸗ 
tion, extends in perpetuity ; Vide 4 Aſſ. Dyer 269. Plow, Com. 
457. And in this caſe of Mortmain the King has no Title 
befo2e Forfeiture, but a poſſibility only; Vide Mo 353. & 3 Cro. 
512,513. But J agree, where the Publick fs intereſted, a 
Diſpenſation is void; as 11 Hen. 7. 12. but that is not here. 
And here is no Transferring in the caſe, but a Relaxation; and 
the thing here diſpenſed with, is not malum in ſe, but is the 
liberty of the Subject, which he enjoy'd befoze the Seventh of 
Edward the Sixth. | 


r This Diſpenſation is ſaved by the Proviſo- in 
12 „2. 

Firſt, TUe are in Effect within the Mozds of the Proviſo 
As the Proviſo is woꝛded, it is all one in ſubſtance , as if we 
were within the very letter ol it: And they that are by name 
in the Proviſo have enjoy'd the Pꝛiviledge, ever ſince the x9th 
of Elia. Whether ſuch Enjoyment has bien lawful oz. not, 
depends upgn the firſt Point. | 

Secondly, THe are at leaſt within the meaning and intent 
of the Proviſo. The Proviſo pzevents any pꝛejudice that may 
accrue by the Ad to Cozpozations , and refers to Uſage, And 
the Anſwer given to the caſe in primo Jacobi 1. comes not up 
to our caſe ; fo the Plea there was grounded upon a Gant 
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whoſe Eſtate the Defendant hath ; which gives the King oppap- 
tunity ſufficient to take Jlſue, 02 _— an Ifſue,02 to Traverſe 
the Defendant's Title, o: the Que Eſtate, which ts traverſable: 
And therefoze here's no Piſchief oz Jnconventence to the King, 
as there would be to the Party, if he were obliged to ſet fo2th all 
mean Cdnyeyances, which perchance it is impoſſible foz him to 
do; ko they map be loff, oz detain d from him by others. And 
perbaps fome, under whom he claims, were ſeiſed by Diſſeiſin; 

which it is no good policy to diſcloſe tn pleading: But if any 
were ſetſed by Uſurpation, it might be ſafer ; fo2 to an Uſurpation 
ſome Legal and Judicial Aas concur. But in caſe of an 
Intruſion, J agrie tbe Law to be IS: and ſo is Dyer 238. 
to be underſtood. And though the Defenvant does not here 


| Terre-T ; it the Pleadi 
Mypirad as Terre. Tenan * . Pl Fading tha, 


be is Terre-Tenant : Foz be pleads Que Eſtat 
— yo not have, if he were not in poſton, Ec Adjorna- 


Afterwards in Trinity rent 19 Car. 2. it was Argued again 
by Mountague, pro 
The Defendant ought i ſhew how he came by his E- 


ffate : 
Firſt, Becauſe he is here in the nature of a Plaintiff. Aud this 


Diverſity is obſervable tn the Books, viz. that if a Plaintif 


makes a Title to himſelf. he muſt ſhew how be comes by it, and 
not Entitle himſelf by a Que Eſtare. Do in an Avowry, the 
Avowant muſt ſet fozth his Title: But the Defendant in a 
Common perſon's caſe may well claim by a Que Eſtate. And 
fo are Co.Lic.121. 7 Ed.4.26. 2 Cro. 67 3. 9 Rep.Baten's Caſe, 
in caſe of a Nuſance , "where the poſſeſſion is the ſubſtance, 

2 Hen. 6. 10. 29 Afl. 19. 9 Ed. 4 21 Hen. 7.9. Dyer 171, 


172. 
Object. 2 Hen. 4. 13. 
Gee Bro. — * 6. 


f Eſtate Et 4-4 15 
any Þ EPs e 7 Ed. 4. 26, and concluded pro 


Quer, | 
Hale 
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Hale Chief Baron: Duppoſe Meller has an Eſtate by Diſ 
ſeiſin, you would not have him (et that foꝛth in his Title ; ſo 
that you ſee it may be inconvenient to oblige him to diſtloſe his 
mean Conveyances, and tell ye how he came by the Eſtate. 
And the Caſe in Dyer 238. is in caſe of a Leaſe for years: 
which cannot be gain o, but by Aſſignment oz Conveyance : 
But a ſie Simple (which is our cale) may be gain' d otherwtſe. 
Et Adjornatur: ? | 

The Caſe was Argued again in Michaelmaſs Term, Anno 
19 Car.z. And upon the Pleadings was thus; viz. 

Lincoln, 8 Jul.x 5 Car. 2. Scire fac. iſſued; ſetting fo2th, that 
Sir George Benion, the King's Receiver, was indebted to him in 
divers Dums by reaſon of his Office. 8 

That Roger Fulwood and R. Lougher, Eſquires, 23 May Anno 
14 Car. 1. were joyntly and ſeverally bound to the ſatd Sir Geo. 
by Bond in 4001. to be paid at a dap lince paſt ; which was 
aſſign'o over to the ſaid King, 2th of October 14 Car. 1. fo: 
and towards the ſatisfaction of that Debt. = 

That the Obligoꝛs dying, a Seire ſacias iſſued agatuff their 
Erecutozs , Adminiſtratozs, Yeirs and:Terre-tenants at the 
time ok the Aﬀignment: And the Sheriff Returned, That he 
had warned John Meller,Tenant of a Meſſuage and Fotty ſeven 
acres of Paſture in Silby ; and Leonard Donington, Tenant of 
another Meſſuage and Twenty acres of Land, and Twenty ſix 
acres of Meadow and Paſture, with the Appartenances, in 
Silby prædict'; and Thomas Gannock , Tenant of Forty acres 
of Land, Sixty acres of Meadow, and Twenty acres of Inge⸗ 
land, cum pertinent” in -S:/by prædictꝰ: (Uhich ſain Pzemiſles 
the ſaid Lougher was ſeifed of in F# at the time of the ſaid 
Aſſignment ; and becauſe the P2zemiſſes were not ſeiſed into 
the King's hands, the Sheriff was commanded to do fo by this 
— and to enquire of, and to return the particular values 
t r „ 


' Whereupon the Sheriff did return the Malues, aud beiled 


the Lands into the King's hands. b 
Dereupon Henry Meller comes in and pleads, that he was 
hereby aggrieved , and that the Pꝛemiſles were parcel of the 
Mano! of Silby; whereof Edward Rirton Eſq; was ſeiſed in 
Fee ; and being lo leiled by his Jndenture , bearing date the 
i7th day of May, 20 Jacob. demiſed to Sir John Iſham, John 


Blincoe, and Robert Tanfield, Eſquires, foz a Thouſand'years, by 


virtue whereof they Entred and were poſſeſſed, 


n u dat 
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That afterwards the ſaid Kirton, by Judenture of Bargain 
and Sale, dated the 17th of Dec. 22 Jacob. Enrolled in Chan- 
cery within ſx Months, &c. did in Conſideration of 244001. 
bargain and fell to John Lougher , and the ſatd R.Lougher and 
their Yeirs , the laid Mano with the Appurtenances ; by 
virtue whereof, and of the Statute of Uſes, they were ſeiſed 
accozdingly. 

That the xt of June 14 Car. 1. the ſaid John Lougher died, 
and R.Lougher him ſurvived. 

That the x9th of June, 14 Car.x. befoze the ſaid Aſſignment 
by the ſaid Sir Geo. Benion, the (aid R. Lougher, and Mary the 
Adminiſtratrir of the ſato John Lougher , by their Indeuture 
did Keleaſe and confirm to the ſaid Sir John Iſham, Blincoe and 
Tanfield, their Peirs, Executozs and Adminiſtrataꝛs, all their 
Eſtate, Right, Title, Intereſt, Claim and Demand, of and in 
the laid Manoꝛ; by virtue whereof they were ſeiſed in Fee 
accoꝛdingip. ä 

That afterward the 17th of Febr. 23 Gar. x. the ſaid Blincoe 
and Tanfield died, and Sir John Iſham ſurvived; and that afters 
ward the ſald Sir John died, and the Pꝛemiſſes deſcended upon 
Sir Juſtinian Iſham, as Don and Deir, who entred and was 
Pzemifles the ſaid Henry Meller 


ſeiſed; whoſe Eſtate in __ 
hath, and traverſeth the Deilin of the ſaid R. Lougher at the 


time of the ſaid Aſſegnment,92 at any timeafcer, 
To which Plea the Attorney General demurt d, and the ſafy 
Meller jqyn d in Demurrer. | 

The Queſtion was, Whether o2 no the Cauvepance of the 
Title-of the faid Henry Meller, bya Que Eſtate in Pleading, 
be good againſt the King in this Caſe. And upon the whole 
Matter the Coſe is no mo2e than thus; viz. A man pleads, 
that ſuch a one being indebted to the King's Receiver , (who 
aſſigns the ſatd Debt to the King) and being ſelſed of Lands in 
Fee, did befoze the Aſſignment of the lald Debt to the King, 
convey;his Eſtate over to another in ee, who died, and the 
= deſcended to his Meir, whoſe Eſtate the Defenvant 


And it was argued by the Attorney General, e 
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0 Secondly, It this be admitted, it will be miſchievous and 


inconventent to the King; but the contrary will not be ſo to the 
tdi, It is beyond all Pꝛeũidents of Pleading in like 
pr As this caſe is, it is againſt Authozities in our 
5 the firſt Gꝛound and Reaſon : It is the King's undoubted 


Perogatlve; 2 3 
Firſt, That he may traverſe the Title made fo2 the party, oz 
maintain his own Title at his Election; 3 Hen.7.3. 13 Ed.q. 8. 
7 Ed. ö. Br. Traverſe 369. "5 | 

Secondly, He may waive his Plea 02:Ifſue in another Term; 
the like of. his Demurrer, and map joyn Iſſue, as appears in 
28 Hen.6.2. 11 Hen. 4.8, 36, 37, 38. Long Quinta 118. 5 Rep. 105. 
Baker's Caſe. But after an Iſſue found he cannot watve tr, 
9 Hen.4.6. ns moze can an Jnfouner, 34 Hen 8. Btook Prerog. 
116. 

Thirdly, The King map traverſe any part of the Title ſet up 
againſt him by the party, and is not ty'd up as a Subject 
| 7 F ; 


8. | 
- Theſe being the King's Prerogatives, if the partÞ may make 
a Title againſt him by a Que Eſtate ; the King's Prerogative of 
traverſing any part of the Defendant's Title, will be ok little 
oz no advantage to him. Foz then no Subject would ſet fo2th 
moze of his Title than he needs muſk; noꝛ moze than he would 
be obliged to da, if another Subjex were party: And thts 
foxſooth ! to avoid pꝛolixity and nicety in pleading, which would 
reduce all Pleading to this ſize ; viz. That ſuch a one was 
ſeiled in Fe, and enfesffed ſuch a one, whoſe Eſtate,&c. Oz that 
ſuch a one was ſciſed fn Fe , and died ſeiſed, and the Land 
deſcended to ſuch a one, whoſe Eſtare, &c. Mhich is fuffcient 
in caſe of a Dubject, 7 Ed.4-26.b. And by ſuch a conciſe way 
of pleading agatnſt the King, he will have no benefit of his 
Prerogative; no: will be in any better condition than a Sub- 
jet , who muſt traverſe the Feoffment oz the Que Eſtate; fo 
there will be nothing elle fo2 the King to traverſe, And fo the 
King will loſe the advantage of that part of his Prerogative, 
to traverſe what part of the Defendant's Title be pleaſes ; 
which in many caſes will:fedound to the diminutton of the Re- 
venue. And certainly, the Law hath given the King this Prero- 
gative to better purpoſe than ſo ; viz. that when a Title ts ſet 
up againſt him, it ſhould be moz2e full, moze certain and direct, 
than in the caſe of a Subject; as appears. by other Caſes , 


8 Ed. 3.20, The Abbor of Peterborough's Caſs ; Where in d 


Uuu2 Repleviri 
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Replevin againſt hin fox Dhirp taken, the Abbot Avaiws as 
Lom ot ſuch a Dwwaed, and lays, Chat within the ſatd Dun- 
dꝛed he has a Franchiſe to have Felons Goods; and ſays, that 
he ſeized the Goops in queſtion as the Gaads of one Robert de 
Porter, who had ſtolen them and was fled; and ſo juſtifies : 
And this was heiv tobe good, without ſhewing how oz dy what 
means he came to have ſuch a Franchiſe. But if he had claim d 
ſuch a Franchiſe tu a Quo Warranto-, be ought ta habe ſhewn 
Coment, and to have convey'd a Title to himſelf. And ſo was 
done in a Quo Warranco, upon a claim of Conufance of Pleas, 
of Iſſues and Fines, &c. 2 Ed. 3. 29. Roger de Mortimer's Caſe, 
Tr. 40 Eliz. Ameredith's Caſe, cited 9 Rep.29. in the caſe of the 
Abbot of Strata Mercella: Although the Gzants were anciont, 
and that there had bien many mean Convepances; pet the 
Defendant was obliged to convey a particular Title to hiniſelf, 
and not by a Que Eſtate, as here; which, if it be ere 
allowed, will come into faſhion , to avoid pzolirity in Pleads 
ng. 

Do in an Information of Intruſion, thaugh the King be in 
pollefGien. And yet in a Quo Warranto the King ſhews no Title 
fo2 himſelf. And in an Information of Intruſion no Land, na 
poſſeſſion is to be recovered : The Judgment being only quod 
Defendens Committatur. 


in Law to be Conuſant of his own Title, and to 
ſet it ſoꝛth. Fox the Evivencesof his Eſtate and Title belong 


ret a Subyect mul do, if he will Entitie himſelf to an Tan: 
Tail; 
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Cali: Becauſe it is his owh Eſtate, and he comes in pꝛivity of 
| it, and the Deeds and Tyidences that concern it, belong to him. 
Object. Jt 

as when ſome 


= be miſchievous to the Subject in many caſes, 
his Ebidentes are loſt; oz detained from him, 


ous conſequence 


| 3 no? (as 
| ogy han. be 
Kev 


ſome time oz other have bien put in ure. Do I ſay here; ic this 
— 2 pleading, there would by Prefidents of it in 
ourt. 
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Object. 3 Hen. 7.2 Mhere a que Eſtate iS admitted in ſuch 
a caſe as this. | | 

Reſp. Nothing leſs , ko; a que Eſtate cannot be there in- 
tended. The caſe was in the Exchequer chamber befoze all the 
Judges ; and it was this, viz. Jt was found by Office, that 
the Lord Greyſtock was ſeizen in Fi and held of the King and 


died ſeized, with other circumſtances uſual in ſuch caſes. Here⸗ 


upon comes another perſon and ſays, that the Dean of York 
bzought a Writ of Right againſt the ſaid Tenant of the King, 
and recovered againſt him and. entred div ante inquiſitionem 
prædictam, and made a Gift in Tail to D. by vertue whereof 
he was ſeized, abſque hoc that the King's Tenant died ſei⸗ 
Zed. 

Now out of this caſe to deduce a que Eſtate, is without 
ground and contrary ts Law. Firſt, TUithout ground, fox 
there is not the leaſt mention oz intimation of a que Eſtate in 
the caſe. Secondly, Jt is contrary to Law, to make ſuch a 
conſtruction upon the caſe, fo? it is clear in our .Books, that a 
que Eſtate cannot be pleaded of an Eſtare Tail, (as the caſe 
there is) noz of any other particular Eſtate, without ſhewing 
coment. And this appears in 42 Aſſ. 28.7 Ed. 6. Br. que E- 
ſtare, 31. So that that caſe cannot be made a Preſident fox 
ours; and tberefoze fo2 want of a Preſident, J conceive the 
pleading ought not to be admitted. | 

Fourthly, Becaule as this caſe is, it is contrary to Autho⸗ 
rities in Law. | 
It is clear in our Books, that a Plaintiff cannot make a 
Title by a que Eſtate, as a Tenant may, 02 one that comes in 
the nature of Tenant, as a Priee in Aid, a Vouchee, a Plainti 
in Replevin after Avowry, whereby he becomes a Defendant ; 
as appears by 2 Hen. 6. 10. 3 Hen. 6.11, 28. 22 Hen. 6. 13, 50. 
9 Ed. 4. 3. 21 Hen. 7. 10. 29 Aſſ. 19. 18 Ed. 4.29. 30 Hen. 6. 7. 
Now vere, as it appears by the Kecozd, John Meller and two 
other perſons are returned Terre · tenants, and this Scire-facias is 
only to. enquire of the value of the Land, and to ſetze it into 
the King's hand. And therefoze Henry Meller, who pleads this 
Plca, and does not ſo much as name himſelf Tenaut, cannot 
be Tenant, 02 pꝛelumed ſo to be againſt this Recozd; againſt 
which no averment can be taken: And therefoze, if it were in 
the caſe ol a Common Perſon, if he were not Tenant,o2 did not 
appear by the Recoꝛd to be ſo,he could not plead a que Eſtate, as 
appears by the Books afoze cited. And here he is but as a perſon, 
that comes to fſhew his Bight and Jntereſf as Amicus Curizz 
and if ſo, it behoves him to ſhew it p2cciſely and certainly, 
which he has not done here. And upon thele _ — 

ütho⸗ 
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Authozities, J conceive the Plea to be naught, and the Demur⸗ 
rer good, anu pzay Judgment fo2 the King. 

Lechemere pro Deſendente. Che queſtion is upon the que 
Eſtate. Thich J conceive Meller may well plead; foz Firſt, Jt 
is no matertal part of the Plea: But Entities him only to 
conteſt his Bight with the King. 7 Ed. 4.26. b. Secondly, 
The demand here is not of the Land it ſelf, but only to charge 
it with a Debt, Vide 2 Hen. 4. 13. Mich. 36. Eliz. Rot. 203 
Exch. Treaſurer's Bemembzance upon an Altenation with⸗ 
out Licenſe. Co. Ent. 640. Dyer 238.. In Account. Otherwiſe, in- 
caſe of an Information of Intruſioh. Sit James Stonchouſe 3 
Caſe. Jn caſe of a Pardon o2 Diſcharge, a Title nteds not be 
ſhewn: But if the Title be concern'd, and the Land it ſelf in 
demand, there a que Eſtate is not ſufficient. A Third Reaſon 
I _ is becauſe it is not Traverſable. 7 Ed. 4. 26 Dyer 
238. 
Hale Chief Baron. A que Eſtate may be pleaded of any E- 
ſtate of Friehold, with an Averment of the life of him, whoſe 
Eitate, &c. and ſo the Books are to be underſtood ; but not of 
a Leaſe fo; years, becauſe ſuch an Eſtate cannot be gained but 
by lawful means. But a que Eſtate cannot be pleaded of 
Franchiſes, becauſe they are things that lye in Grant: But other; 
wiſe, if they are appurtenant to a Mannoz: And ſo is Cromp- 
ton's Jur* of Courts to be underſtood. And the Land is not 
here in demand any moze, than in caſe of an Alienation with» 
out Licenſe. Fo2 there the King may ſeize, till the Fine be 
paid; and he can do no moze here, than ſeize till the Debt be 
paid. Alſo a que Eſtate may be pleaded by a Plaintiff, who is 
a Stranger to the Estate: As when a Leſloz bzings an Action 
of Debt, againft a third o2 fourth Afignee of Lefſee fo? years, 
faz Rent Arrere; he map declare upon the Leaſe made to the 
firſt Tenant, que Eſtate the Defendant hath ; becauſe be can- 
not know how the Defenvant comes to the Eſtate, noz by 
what Conveyances : Not being pꝛivp to them. Et Adjorna- 
ur... 


Afterwards: in Hill. Term Annis x9. and 20 Car. 2. The caſe 
was argued by the Barons. And per Curiam, the Wlea of a 
que Eſtate is here good in caſu Regis, fo2 theſe Reaſons, 

Firſt, Becauſe the King's Title is bound by Special Matter 
befoze alledged ; viz. by the Leaſe and Releaſe. 

1 y, Becauſe the que Eſtate is but Conveyance to the 


Secondly 

Freehold , and he that has a Friehold may plead it, tho he 
eum to if by Difſcizin: 7 Ed. 6. 26 Dyer 238. Bro. Que Eſtate 
63. | | 


Thirdly, 


7 : 
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Thirdly, Becauſe the Plea here ſounds in Diſcharge of his 
Lands, and is not foz the recovering of any. And Courr- 
neis Caſe in Co. Entr. 667. agrees herewith. @— |» 

Fourthly, The King might Travers it: 9 Hen 7. 14. 19 Hen. 6. 56 

Fiſthly, Che Debt. here is but a Debt due to the King by 

ent, which is not of ſuch conſideration in the Eye of 
the Law, as a Debt Originally due to the King. Vide Co. 
Juriſd. of Courts 115. 

Object. The pleadfng here is unuſual, he Does not plead 
himſelf Terre. tenant, bue he is only found ſo by others. 

Reſp. So it was in Courtney s Caſe, and he is admitted ſo ta 
be; and the lame is held foz Law in Co. Juriſdict of Courts 198. 
and Judgment was given accozvingly. 


Friend verſus the Duke of Richmond. 


N EjeQione ſirmæ upon a Special Verdict the queſtion was? 
whether oz no a Judgment in an Information of Intruſion 
pro Rege binds a Stranger, ſo that he cannot Enter ? 

Object. In Rymer and Bond's Caſe, in the caſe of a Houſe, 
called the Wallnut · tree tn Newington in Surrey, lately Abjudg» 
ed in this Court, it was held that he could not Enter. 

Reſp. They were not Strangers there, but parties to the In- 
formation. 

Hale Chief Baron. It the Bing be in poſſeſſion by Title, he 
cannot be put out. But Judgment in an Information of Intru- 
ſion pro Rege, is only quod committantur & capiantur pro fine: 
And thereupon goes an Injunction fo the poſſeſſian: But there 
is no Judgment quod recuperet ſeiſinam, noz does an Habere 
ſacias poſſeſſionem iſſue in ſuch caſe. And it would be hard to 
bind perſons in poſſeſſion, who have a Title and were not par⸗ 
ties to the Inkozmation; fo2 by that mean any man might be 
ſtrippꝰt of a lawful poſſeſſion. And in this caſe the Fi-ſimple 
is granted out of the King; as appears by the Werdict. Vide 
4 Rep. the Caſe of the Comminalty of Sadlers : Full in the 
Point. Er Adjurnatur, 


Afterwards in Trin. Term 19 Car. 2. Mr. Stevens arguedipro 
Quer. An Information of Intruſion, is but in the nature of 
Treſpaſs. And no Judgment quod recuperet ſeiſinam is 
given in it. And the miſchief would be great, if fuch Judgment 
were concluſive to Strangers: At that rate na man would be 
ſale, tho* he had never (0 much right, and were in 2 
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And it will be bard to put ſuch to their Petition of Right, in 
which there is great delay, by.reaſon of the Writs of Search. 
And tho a Man has bien in Poſſeſſion 20 ycars, ſq that no 
man can enter upon him; yet by this mean be map be turned 
out ot his Poſſeſſion. : And concluded pro Quer. 
North pro Pefendente. Firſt, It is cotifonant to natural 
reaſon, that when a perſon comes in by Title, as foz Ex⸗ 
ample, The Wife of a Diſſefſoz, there ſhould be no entry up- 
on ſuch perſon; kor that they come in by Act of Law, and 
ſo are Pziviledged. A ſottioti tn caſe of the Kings 9 4 
foz there the Law pzeſumes. a Title, eſpecially whete the King 
claims jure Cotoriz : Otherwiſe ; where the Ring tlaims hy 
Purchale. oz is ſeized by 8775 Fo2 there he is not Paivi- 
ledged. Vide 4 Rep, the caſe of the Comminalty of Sadlers ; 
and Stainford's Prerogative, Title, Petition: And it is other- 
wiſe likewiſe, when the Subjeas Title is found by the ſame 
Office, which Entitles the King. Foz there an Amoycas 
manum lies; and an Entry upon the King's Patent { But 


no ſuch thing appears in our cafe. ,  ,. 
4 Sed Ir may be taken from the nature of a 
Judginent in Inttuſion: Which is as ſtrong foz. the King, as 
a. Judgment in a Heal Action. Fo2 the Inkfozmatton a 
Title fo2 the King, and the Judgment in it is, that the Lands 
be ſeized into the King's Pands; and other meu Action the 
King can have none, becaliſe he cannot be Diſſeized. And there- 
foze ft would be hard upon the King, if renin wh mean 
to recover, he ſhould not have the ſame benefit of his Jugs 
ment, as a Subject would have of his in a Real Action, 
Vide the Judgment in an Infomation of Intruſion. 
Thee things are Objected. | 

Firſt, This 41 not to bind a Stranger. 
Secondly, The Tenant of the Fꝛehold is not made party 
to the Jntozmation. 3 | 

Thirdly, This Tenant of the Fzehold was in. poſſeſſion, at 
the time of the pyeferring the Jnfozmation; and is found to 
have been ſo. | | ; 
Co the Firſt J anſwer, that there is a diverſity betwirt the 
King and a Common Perſon: fo2a man cannot falſiie a Reco⸗ 
very at the ſuit of the King, tho had by conſent, Stamf Prer. 74. 


To the Second, An Information is not like an Aſſize, 


which muſt be bꝛougbt againſt the Terre tenant: It ſufficeth, 
i the Jnfozmation be bzought againſt the pernor of the pro- 
fits, be he Tenant oz no: Becauſe, no poſſeſſion can be gain- 
ed from the King, as from a Common perſon. 


rr &s 
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To the Third, In Actual poſſeſſion is not found, and it map 
well be underſtood of a poſſeſſion in Law, and ſhall be fo pꝛe⸗ 
ſumed here foz the King. Vide 14 Ed. 4.2. and concluded pro 
Deſendente. | 


Hale Chief Baron. Jt cannot he maintained , that ſuch a 
Judgment ſhall bind a Stranger, foz then would this became 
a trap to catch any Man's poſſeſſion by lawful Title: And 
it would be of very ill conſequence , eſpectallp conſiveritg 
that in this caſe, others are found to be in poſſefſion. And 
they that take the pzofits ſhall not be pzeſumed to be Ser⸗ 
vants, and if they ſhall be (o pzeſumed, yet themſeves only, 
and ſuch as claim unver them ſhall be bound by the Judgment. 
And though the Judgment in Intruſion includes an Amoveas 
manum, yet it extends only ta ſuch, as may lawfullp be as 
moved. And if the Sheriff do otherwiſe, he is a Diffetzoz ; as 
if in a Judgment againff A, in a Real Action, he hould ouſt 
B, who neither claims under A, no? is Tenant to the Agjon. 
And the King cannot gain any thing by wzong ; (o that he can- 
not be a Diſlet302, but they that enter. And the Judgment 
in Intruſion, is not in the nature of a Seizin oz Poſſeſſion , but 
only quod pars committatur & capjatur pro fine. And upon 
that an Injunction iſſues fo2 the poſſeſſion againſt the party 
bimſetf, and all claiming under him. And 52 a Petition of 
Right lies againſt the King in this caſe, yet when the King has 
granted the Land over, an way may be made upon his Pa- 
tentfe. Vide 11 Ed. 4. 7 Ed. 4. No2 does an Inkozmation of 
Intruſion ſuppoſe the King out of poſſeſſion , fo2 that would be 
contrary to the purpozt of the Writ, which ſuppoſeth that the 
party intruded upon the King's poſſeſſion, 

Reliqui Barones accord. | 
Er Judgment pro Quer. niſi cauſa, &c. 
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Car. II. Regis. KF 1 0 


1 In Scaccario. 


Edwards verſus Owen. 


N Debt upon an Obligation made by a IMoman during her 
Midowhood, conditioned That if the ſaid Obligor from 
time to time, and at all times ſhould upon: requeſt, do ſud 
Act and Acts forthe conveying and Aſſuring ſuch Meſſuages and 
Lands in ſuch manner, and for ſuch Eſtates at the charges of 
the Obligee, that then, &c. The Obligee tendered: an Aſſu⸗ 
rance, which was not accozding to the Condition of the Oblt⸗ 
cation, but differed in the limitation of the Eſtate ; whereupon 
the Obligoz refuſed to execute it: And afterwards: Married, 
And the ſole Queſlion was, whether oz no the Marriage were a 
Breach ot the Condition pro Quer. 
Che Marriage is a Bzeach: Foz the ZUoman has thereby 
diſabled herſelf to make Conveyances , when requeſted , 
foz by the Marriage, ſhe. can now make no convey» 
ance, qc. but by Fine; whereas perchance the Obligie would be 
contented with a Feoffment , oz with a Leaſe and Releaſe 2 
And ſo he will now be put to moze charge; likewiſe, the Yus- 
band is now by the Marxiage entitled to be Tenant by the 
Curteſie: So that ſhe is now viſabled, to convey the Lands in 
the plight they were in befoze the Marriage. And Conditions 
trr ſuch caſes, muſt be perfozmed Circumſtantially ; eſpecially 
where the defalt is in the party bimſelf; ſo where an Obligoz 
takes TUife. Vide Littleton, ſect. 357: Vide etiam 10 Hen. 7. 
9. 19 Br. Condition, 127. 5 Rep. Sir Anthony Maine's Caſe. - 
Lechmere pro Defendente. The Marriage is no Breach, fo2 
the Moman may after Marriage make ſuch a Conveyance, as 
ſhall ſatisſie the intent of the Condition: And the Husband 
voes not gaina Title by the Jntermarriage, as a Wife does. 
De has no Eſtate befoze iſſue ; and ſo this caſe differs from 
that of Dower. @The Marriage gives him only a poſſibility of. 
having an Eſtate foz bis life ; which poſſibility the Law does 
not regard: As if there be two Joyntenants upon ſuch a Cone 
ditton, and one of them takes Cite, this is no Beach ; and 
pet by poſſibility ſhe may be in if the other 1 
; | 2 
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e eile and fayour 
more than a Bond to a Sheriff, 


nant die during the Coverture betwirt her Husband and d ber. 
Ns 6 it does not appear in this caſe, that 1 — 


Sage e Tone e e, ee 


Che Court adviſed Drw_ a good — 
ance, that being the intent of the parties. And here the Ob⸗ 
ligee is pꝛejudiced by the aud put to greater charge 
foz the Conveyance, 


Thomas verſus Boys. 


; T qu m pri 
their Arguments. And the Court appointed 4 dap 
their Opimons. 


Norſolks Caſc. 


y to the Plaintif, conditioned ff the ſaid — 
ance; who di not appear. TID 
tht, the chief queEion upon a Demurrer way 


no. 
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hero Wogan was taken into Cuſtody w 
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could not be Bailed : Otherwiſe , if it were tor an Offence 


bailable. - Bur the Court 'axtteed, that the Plathtiff was not 
an Officer within the Statute of 23 Hen. 6. cap. 10. fo that 
the and S did not male vold this Bond. But then 


tt was urged, that the Condition which recfttes the Bond to 


have been onttes into fo2 Appearance only, ts an Eſtoppel to 
patties to my, that it was given fo2 any other cauſe. 
' which the Court ſald, that Here was no Eſtoppel ; fo2 an 
Eftoppel in ſach tales, is always when the Bond is a good 
Bond; then indeed the Retttal is an Eſtoppel: But when the 
Bond is void, e is void too; and does not bind the 
parties: As i in a Caſe upon the Statute of 23 Hen. 6. cap 10. 
oz the- Statute of Uſury , the Condition of the Bond thonld 
foie Matter that makes the Bond good ; yet if in truth 


he Bo and the Eſtoppel too. Do here likewiſe, the Plain⸗ 


by his Demurrer has admitted the Batter ol Fact, which. 


the Defendant:allevgeth in his Plea ; to wit, that ft was fo 
Treaſon. And Judgment was given accoꝛdingly, Ni 


„&c. 


Pawlett verſus the Attorney General. 


N a Bill to redeem a Mortgage, the Caſe appear'd to be 
thus; viz: the Plaintiff hav mozegaged Lands in Fee to 
je Ludlow fo? ſecurity of 3000 l. with Intereſt, and bound 
himſeff in a Statute and Recogntrance to perfozm the Cobe⸗ 
nants of the Moztgage, and to pay the Yony with Intereſt at 
a tertain day. The day paſt , the Mony unpaid. @The Mort- 
gagee by his Mill deviſed all bis Goods. Chattels, Debts, and 
Eſtate, bes Debts and Legacies being paid, to bis 
Evreeutoz, and dies: Edmund Ludlow, Son and Heir of the 
Moregagte is attainted of High Treaſon by the New Act of 
12 Car: 2. The King ſeizes; any the Executoꝛ extends the 
Plaintis Lands upon the Recognizance, who thereupon Ex» 
— 1 ＋ _n —_ —＋ ＋ —— n and in it 1— 
geſts, that he could not pay ny at the day at the place 
ee ale Middleſex, by reaſon of the Plitgue; 
that alterwardg the Moztgagtr accepted the Intereſt, and 


rer to the Bill was, whether or no the Plaintiff could have 
any Remedy againſt the King, to have a-Redemprion? And i 


the-Contract were Uſurtous , o: the Condition not within the 
SWige of 23 Hen.6.c.co: and that be pleaded, it will bold 
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was ſaid fo2 the King, that he could not. But that he mutt. 


prefer his Petition of Grace and Favour, Fo; a:Morrgage is in 


the nature ol a Truſt betwixt the Moztgageoz and Woztgagie ; 
and no moze than the King can be ſeized to an Uſe, oz in truſt: 


fo2 another, ſo as to have remedy” againſt the King foz it; 
Dyer 8. 7 Ed. 4. 27. no moze is there any remedy againſt him 


to revem a moztgaged Eſtate, Aliſo the King cannot be 


h the 
of a 


compell'd to Execute any Convepances; and althoug 
ozdinarp pꝛoceſs of the Court map be ſtay'd in c 
hattel, as when a Truſtie foz years is Outlaw'o, fo2 the 


benefit of the Ceſtuy que Truſt ; pet it is otherwiſe in caſe of 
a Fe and Frieholv:, as here. Foz though the Ceſtuy que Uſe 
of a term foz years map fozfeit it foz Felony ; yet a Ceſtuy 
Acts of Treaſon: 


que Truſt in F& cannot. And all the New Acts 
have eſpecial Proviſoes fo this purpoſe , ta be relieved again 
the King; which chews, that they thought the parties not ſafe 
without them. | 

On the other ſide, it was ſaid by thoſe who were of Counſel 
foz the Plaintiff and Executoꝛ, That Natural Equity, ſuch as 


in this caſe, wag Natural Juſtice; and that an Ac of Parlla- - 
ment, that ſhould take it away, would be void in it ſelf; as is 


laid in Doctor & Stud. And no moe than the King can deny 
Juſtice in bis own caſe, no moze can he deny Common Equity; 
and Common Equity is as due to the Subject againſt the King, 
as Juſtice i. There is moze than a Truſt in this caſe; the 
party here has an Intereſt ſub modo, viz. to have a Redemps 
tion. Noz do the moztgaged Lands here come to the Crown 
Jure Przrogativz, but by Eſcheat, as he is Lord Paramount, and 
the Lands held of him. And as well as a Bill to redeem a 
Mortgage lies againſt a Lord by Eſcheat, ſo well does it lye 
againſt the King. A Lozd that has Land by Eſcheat, has it 
not mierly in the Poſt. And as a Bill to redeem lies againſt 
the Coniſte of a Statute, who extends koz a Debt due from 


the PYoztgagee . o2 againſt a Tenant in Dower ; (0 does it lye 


againſt a Lord by Eſcheat, and by 3 Ed. 3. If there be the King, 


Lozd, Meſne and Tenant, and the Tenant be attatnted of 


Treaſon; although the Yeſnalty be Extinct, yet if there be a 
Kent by Surpluſage, that remains, and ſhall be paid to the 
Melne, and he ſhall have remedy foz it here by the courſe of 


the Exchequer. And it would fall out to be very fnconventent, 


if it were otherwiſe ; if the coming of Lands into the King's 
hands ſhould diſcharge the equity of Redemption, Where there 
is no wilful default in the party; but it is the Act of God onlp,as 
— this caſe, and the caſcs of Ceſtuy que Truſt fog years above⸗ 
ctted. 


Hale | 
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Hale Chief Baron: This is a caſe of great concern, and 
deferves great conſideration, Jt was made a Queſtion in 
this preſent Parliament in the Þouſe of Lo2vs, in the Earl of 
Cleveland's Caſe; Firſt, Thether o2 no there be a right of 
Redemption in this caſe againſt the King? And, Secondly, tf 
there be, what Remedy mult be - taken? And J anſwered, 
as J take the Law to > that in Natural Juſtice Redemption 
of a Mortgage es agalhſt the King. But to the other Que⸗ 
fon J made us antwet; becauſe J took it to be a Point ot 
great impoꝛtance. But J am of Opinion, that the King can- 
not be compell'd to reeonvey ; but that an Amoveas manum 


- - only lies in tuch cafe. And this is all that can be done, if a 


Exuſtee foyfett the Estate. And it is to be conſivered here, 
whether oz ns there be a right of Redemption againſt the Lord 
by Eſtheat (fo2 [0 the King is in here, and not by his Prerogative) 
and hew the Gaurſe of Chancery is in g ie of the Redemprion 
of Mortgages, wh ſhall redcem, any againſt whom. J agree 
the tate of a Statute Merchant; fa; he comes in merly by 
party, viz. by the Act of the party, and the Remedy that the 
Law gives thereupon; and it is wozth enquiring how the 
Pꝛeſidents are, where a Truſtee fo2 years is Outlaw'o , and 
the Lands ſeized, what remedy the Ceſtuy que Truſt has there? 
But admitting that caſe, yet it may be otherwiſe in caſe of a 
Fee limple ; as Ceſtuy que Truſt fo 'years may foxfeit his 
_ fo2 Felony ; but Ceſtuy que Truſt in Fix cannot; and 

agree the caſe in 3 Ed.3. And J conceive, that a Mortgage 18 
not meerly a Truſt ; but a Title in Equity. And the Matter 
of Redemption, it ſeems, is not the main buſineſs in the caſe ; 
foz Mr. Attorney General offers to give wap to a Redemption, 
upon payment of the Mony: But the Point ts, who ſhall have 
the Mony, whether the Executoz and Devilee, oz the Bing: 
fo2 both contend fo2 it. £ 

And the Chief Baron further ſaid ; If the Condition of a 
Moꝛztgage be to Reenter upon payment of the Many to the 
Executo2s, 02 Adminiſtratozs , there without doubt the Heir 
ſhould not have the Mony alter fozfeiture ; becauſe the Moꝛzt⸗ 
gagee look d upon it only as a Chattel ; though if the woꝛd 
Heirs were inſerted into the Condition, it would be moze a 
Queſtion. But he ſaid, he took the Law to be the ſame in 
both caſes. Pet he delivered no Opinion in the Pzincipal caſe ; 
but oꝛdered a Caſe to be made of it. And the Cauſe was 
Adjourned, | 


Afterwards 


— — 
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Afterwards in Hillary Term, in Annis 19 & 20 Car. 2. it was 
argued again by Counſel on both ſides ; and much to the ſame 
effect as befoze, And the King's Counſel inſiſted, that a Bozt- 
gageo2 was not relievable againſt the King in equity: oi” 

Firſt, Becauſe the King is not liable to a Truſt ; and a 


Mortgage foxfeited is of the ſame nature. 


, Secondly , Becauſe by the Eſcheat the ancient Bight and 
Tenure is deſtroy d, and the King is in Jure Coronæ. 7. 

Thirdly, Eſtates in Dower, Frank- bank, Tenancies by the 
Courteſie, and of Diſſeiſors, are not liable to Truſts, becauſe 
they are in the Poſt ; otherwiſe of Occupancies. | 
Fourthly, The Chancery has no Jurisdicion over the King's 
Conſcience , but over the Conſciences of Subjects only: Foz 
that it is a Power delegated by the King to the Chancellor, to 
exerciſe the King's Equitable Authozity betwixt Subject and 
Subject. Noz is it within the Statute of 33 Hen. 8. cap. 39. 
fo2 Equity againſt the King in the Exchequer. And they cited 
_ 8.283. Lanc's Rep. 54. Yelv. 115. Lane's Rep. Bowle's 

E. 
But the Plaintiff's Counſel urged, that Relief lay : 

Firſt , Although 1t did not lye, yet it is reaſonable the Ar- 
torney General (hould, anſwerz and the Matter in Law be 
reſpited till the Hearing of the Cauſe upon the Pzoofs ; as is 
— done in caſes of Demurrers, fo2 Difficulty of the 
Matter. 

Secondly, An Equity of Redemption is now of ſo great 
eſteem in the Law, that it is aſſignable and deviſable ; and an 
Occupant, a Tenant in Frank- Bank, &c. as was held in Draper's 
Caſe, ſhall be liable to it. | 

Fhirdly, Maup perſons are liable in Equity notwithſtanding 
the Foxfeitures of MYoztgages, who are not liable to Truſts : 
As when a Cozpozation makes a Leaſe, rendzing Rent, 
with a Clauſe of Reentrp; and the Leaſe comes to be foz- 
feitedthzough Caſualty oꝛ Milchance, as in 39 Eliz.Throgmor- 
ton and Finche's Caſe. No2 is the lofs of the Seignozy any 
Objection here: Foz as in cale ok a Loꝛd, Melne and Tenant, 
If the Seignioz purchaſe the Tenancy , the Meſnaltp is Ex⸗ 
tinct, but the elne (hall have the Rent by ſurpluſage. Do it 
is in the King's Cale, 6 Rep. Sir John Molin's Caſe. And the eſ⸗ 
nalty ſhall be revived by the King's Gꝛanting over; and they 
cited the Books of 8 Ed. 3.4, 5. 3 Ed. 4. 25. Litt. 339, 340. 
Dyer 360, 


Hale 
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Hale Chief Baron: There is a Diverſity betwitt a Truſt and 


a power of Redemption; fo2 a Truſt is created by the Contrac- 


of the patty, and he map direc it as he pleaſeth; and he may 
pꝛovide foz the Execution of it, and therefoze one that comes 
in in the Poſt ſhall not be lfable ta it without expꝛeſs mention 
made by the party; and the Rules foz Erecuting a Truſt have 
often varied, and therefoge they only are bound by it, who 
come in in Privity of Eſtate. A Tenant in Dower (s bound by 
it, becauſe ſhe is in in the Per, but not a Tenant by the Cour- 
teſie, whois in the Poſt. So all who come in in Privity of 
Eſtate, 82 with Notice, 902 without a Confideration. But a 
Power of Redemption is an equitable Right inherent in the 
Land, and binds all perſons tu the Poſt, oz otherwiſe. Becauſe 
it is an Ancient Right, which the yarty ts Entitled ta in Equity. 
And although by the Eſcheat the Tenure is extinguich d, that 
will be nothing to the purpoſe , becauſe the party map be re⸗ 
compenc'd fo2 that by the Court, by a Decree foz Rent, 92 
part of the Land it ſelf, oz ſome other ſatisfaction. And it is 
of ſuch conſideration in the Eye of the Law , that the Law 
__ notice of it, and makes it affignable and deviſa- 
But the moſt conſiderable things in the Caſe are: 

Firſt, That the King is in actual Poſſeſſion , and cannot be 
_—_ in equity by an Amoveas manum, as he may at 

aw. 

Secondly, TUhether there will not be a diverſity betwirt the 
Eſtate of a Ward and an Eſcheat: Fo2 in Caſes of Wardſhips, 
the Court of Wards had Jurisdiction by the 3 3th of Hen.8. but 
in this caſe here is an actual Inheritance in the King, 

Thirdly, The Statute of 33 Hen. 8. c. 39. is to be conſidered, 
which gives Relief in equity againſt the King. And I concetve 
clearly, that in this caſe the Executoꝛ would be relieved againſt 
the Deir foz the Monp; becauſe in common eſtimation it is 
but a perſonal Eſtate. | 

But Baron Arkyns was ſtrongly of Opinion, tbat the party 
ought in this caſe to be relieved againſt the King, becauſe the 
King is the Fountain and Mead of Juſtice and Equity; and 
it ſhall not be pzeſumed, that he will be dekective in either. 
And it would derogate from the King's Honour to imagin, that 
what is Equity againſt a Common perſon , ſhould not be 
Equity againſt him. | 


Yyy King 
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Trin. 19 (ar. II. in Scaccario. 


(5) 


King verſus Sir Edward Lake. 


N an Action upon the Caſe , foz Pꝛinting and Publiſhing 

a falſe and malicious Libel Againſt the Plaintiff, con- 
taining amongſt other things, theſe 4020s and Matters in 
an Anſwer to a Petition pꝛekerr'd by the Plaintiff to the Youſe 
of Commons, againſt the Defendatit : [The Proſecutor is 
Mr. Aing, whoſe Violence both formerly and lately is very No- 
rorious, to ſay nothing before His Majeſty's happy Reſtauration, 


of which much might be ſaid too horrid to be related, which 


this Reſpondent paſſeth by, in regard of the Act of Oblivion, 
though the Three years therein mentioned,are long ſince Elapſed : 
And alſo ſaid in the Conſiſtory- Court in Lincoluſbire with a loud 
Voice, in the — of many People, That he would ſtrike 
at the Root ; whereas this Reſpondent conceives (always referring 
himſelf to the Judgment of this Honourable Houſe) that there 
is no Root under God of Eccleſiaſtical Government, but the 
King himſelf: (And in the Margin, with an Aſteriſm there are 
— Words, Saltem quoad poteſtatem coercivam;) and that the 


Plaintiff's Petition is ſtuff d with illegal Aſſertions, Ineptitudes, 


Imperfections, clogg d with groſs Ignorances, Abſurdities and 
Solceciſms.) By reaſon of which CUozws and Libel , he is 
damnifred in his good Name and Credit, and Pzofeſſton of a 
Barriſter at Law, 5000 l. Upon Nor Guilty pleaded, a 
Special Uerdict was found, and Damages given to 150 l. 
TUbich Special Uerdic finds thoſe Mozds in the Bargent, 
omitted in the Declaration; and this Clauſe alſo, Always re- 
ferring himſelf tothe Judgment of this Honourable Houſe. 
f Sir — Atkyns pro Quer' cited Velv. Rep. p. 152. & Hob. 

ep. 180. ä 

Stephens pro Deſend. inliſted, that the ozds, as recited, 
were too general to ground an Action upon. . 
- Hale Chief Baron: There is no material Mariance betwixt 
the Declaration and the Special Uerdic ; and although (ach 
General ' wozds ſpoken once, without TUriting oz Publiſhing 
them, would not be acttonable ; yet here they being wit and 
publiſh'y, which contains moze Malice, than if they had but 
bien once ſpoken, they are actionable. And the Court being all 
of that Opinion, Judgment was given pro Quer, niſi cauſa, &c. 


Anonymus 
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Anonymus. 


T a Court Leet held pro Rege within his Honour of 

Graſton, one was fined 201. atccbꝛding to a By-Law , 

to} the payment of 51. a Month by every one within the Leer, 

that ſhould receive oꝛ place an Inmate within any Douſe there, 

without giving Security to the Overſeers of the Parich, to 

diſtharge the Pariſh; and this Fine was Eſtreated hither, and 
Pꝛoceſs ifſued to levy it. t 


Hale Chief Baron: This is a good By-Law , and frequent 
in Leets; but it is hard to Eſttear the Fine hither , Ez 


taking the uſital Remedy foz2 it by Diſtreſs ; and to extend 
the party's Lands upon it, when perhaps he may Have fome- 
thing to plead to it; as, that be is not within the Leer, o2 
that he received no Inmate : But the Officers of the Court 
ſatd, Jt was uſual to Eſtrear ſuch Fines into the Exchequer, 
when they belonged to the King: Otherwiſe, when they belong 
to Dubjects, And thereupon the party was put to plead; 
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(t) 


Dc Termino Sancti Hillarii » Annis 19 & 
20 Car. II. Regis. 


In Scaccatio. 


Ruſhworth & al, contra Counteſs de Pembroke 
& Currier. 


Cale was thus; viz. Currier pzefour'd a Bill in the 
| :xchequer-Chamber, againſt the Plaintiffs and others, 
_. Tenants of a Pannoz of the Counteſs of Pembrokes, 
fo2 Suit to his Mill, which he claimed by Preſcription; many 

s were Examined on both ſides: And now upon this 
peeferr'd againſt the Counteſs and. Currier, a Trial at 
Lat being dixeced to try the Titie;; the Counteſs would make 

e at the Trial betwirt Currier and her (elf, of the former 
Depoſitions taken, ut ſupra ; and that being deny'd her, ſhe now 
appeal d to the Court fo2 Directions in the Matter, and p2ay'o 
a New Trial. The Court was of Opinion, That the fozmer 
Depolitions ought not to be made uſe of at the Trial, becauſe 
the Counteſs was not a party to that Suit; and as they could 
not be read againſt her, no moze could they be read fo2 her: 
And becauſe ſhe was not bound by them , not having been a 
party to the Suit; noz was ſhe in a Capacity of Examining 
any TUitnelſs in it,o2 pzeferring Jnterrogatozies in it; fo2 that 
Reaſon alſo ſhe could not make uſe of the Depoſitions of any 
that had bien a TUitneſs in it. And it is not like to the Caſe 
of an Ejectment, bought by a Reverſioner, 02 Debt upon the 
Statute of Ed.. bzought by a Pꝛopꝛie toꝛ of Tithes, after a 
Uerdict at Law fo2 the Leſſ& oz the pzeſent Pꝛopꝛietoꝛ: Fo2 


true it is, tbat ſuch a Reverſioner of Lands o2 Tithes ſhall 


advantage of the Qerdſa'; and give it in Evidence; but 

the Keaſons are, becauſe they cannot be immediate parties to 
the Action 02 Suit; fo2 that muſt be pzoſecuted by the Leſſee oz 
pꝛeſent Tenant : And likewiſe becauſe they map give any thing 
in Evidence to the Jury, as well as the Plaintiff himſelf: And 
Bindzed oz Affinity to the Reverſioner, is a good cauſe of Chal- 
lenge ; but it is otherwiſe in caſe of Depoſitions. Foz there only 
parties to the Suit can Examine oz Interrogate. _— 
[4 
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the Reverſioner 6) the Selgino znozefſe might have bien made a 
party to the Ojiginal ſuit in Equity, tho not at Law. And 
it was tuled accozdingly, that the Depoſitions ſhould not be 


made uſe of, 


Juſtice verſus Henry Brown Admini ſtr atorof his 
Wife, who was Executreſs of her former Hus- 


band Jenoways. 


oon a Suggeſtion fz a Prohibition to the Admiralty, the 

the cafe appeared to be thus; viz. the faid Juſtice and 
cs bad erte parts of a Ship, lping in the Thames at Rat 
cliff in the Cdunty of Middleſex; and the faid Jenoways had 
the forivth part. The owhers. of the th parts were fox 
having the Ship go a Mopage; but ſenowuys would not #- 
gree to it. Werepon the Owners of the thite parts Prtitt- 
oned the Judge of the Admiralty, againſt. the Owner of 
the fourth part, to compel his Aﬀent: But the Judge would 
not compel him. But the Court of Admiralty by way of Stt- 
pulation, took a Recogniſance of 200 l. penalty ts the ufe of 
Jenoways , that the Ship thould return from the intended 
Uoypage within Cightteri Months. oz elſe that the Owners of 
the thꝛie parts, ſhould pay the Owner of the fourth pirt, the va- 


tue of his fourth part. Yereupon the Ship goes to Sea, 


on the account df the Owners of the thete parts, and never 
returns. Jenoways dies and makes his life Executreſs ; 
the takes Yusband any dies Inteſtate; the Busband takes 
Adminiſtration ot his Wives Effate; and ſues Juſtice upon 
the Becogtniſance- in the Admiralty, arid has ſentence againſt 
him there: Whereupon; be pzays a Pꝛohibition. Firft, Be- 
Senn, whtreby to bl the Jneect of anceher party a 
n, whereby to bind the Intereſt of another party a⸗ 
gainſt his Ul. Secondly, Becauſe the Suit upon the Re- 
cognilance is not veterminable in the Admiralty, fo2 that it 
was taken infra Oorpus Comitatus, and ſoz that the Ship was 
werte kdo at the time of the Stipulation and Uecognſſance 
talen Thirdby, Becauſe at the time of taking this Rerognt⸗ 
ſanee, there as no Libel no: Suit depending in that Court. 
Fourthly, Betauſe the Plaintiff here can habe no 'Title ag Ad- 
deut ra dt Jroways.  Fitity, Breauſe the Derntity being 
is none Jenoways. „Ber D ng 
Jopne, one only ts pjoſecuteF upon it. & 
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Doctor Walker moved againſt the Pꝛohibition, and ground⸗ 
ed himſelf upon the great miſchief and inconventence that 
would enſue, if it ſhould be in the power of one man of ma- 
ny to hinder Trade and Navigation. By that mean all Mavi⸗ 
gation might be deſtroyed, which would tend to the Deſtru⸗ 
ction of the Common-wealth. And fo2 the Advancement of 
that the Court of Admiralty has uſed time out of mind,;with- 
out interruption, to make ſuch Stipulations upon a Petition 
in Gacation time, which is in the nature of a Suit in ſuch 
caſes. And foz the other Objections , he ſaid, they were ſo 
many miſtakes in the Suggeſtion. . 

The Chief Baron ſald, that the Objection dꝛawn from Jti- 
convenience and Antiquity, was of no great Fozce ; fo; the 
ſame Objection might be made in caſe of Charter-parties, and 
Contracts made upon Lands fog Freight and Qoyages; and 
yet the Court of Admiralcy, has nothing to do in thoſe caſes. 
By the Statute of 15 Rich. 2. nothing tranſacted upon Land oz 
infra Corpus Com. ts to be tried in the Admiralty ; and uſage 
befoze 02 after, will not take away the Fozxce and Effect of an 
Act of Parliament. And here the Ship being infra Corpus 
Comitatùs, the Admiralty has nothing to do with it, noz anp 
part of it, no moze than in other caſes ariſing athoze. Be⸗ 
ſides, this Recogniſance (ems to be void: Foz it is not in 
the nature of Bail; to compel a perſon to appear to an Action, 
and ſtare Judicio, but by way of Stipulation and contract be- 
tween the parties, no is it an Incident to, oꝛ dependant upon 
any Dutt there : Foz ik lo, perhaps it might be good, ik it 
were uſually taken : And ſuppoſe in this caſe, that he wha 
has but a fourth part, would ſet fire to the Ship; there would 
be no remedy in the Admiralty. Neither is there any remedy 
there, if he will not conſent, fo long as the Ship ts infra 
Corpus Comitatùs; but if it were ſuper altum mare, the cafe 
would be different. And the uſage of the Court of Admtral- 
ky, in ſuch caſes is nothing to the purpofe. Foz it is very welt 
known, that the Oꝛdinarp has uſed time out of mind to cauſe 
an Adminiſtratoz to make Diſtribution : And Pzeſidents have 
bien cited fo2 ft, from the time of King 'Kanute , and ſo 
Downwards : And pet the Court of King's Bench Gzants 
Prohibitions, and denies a Conſultation, becauſe by the Statute of 
Ed. 3. it is within the conuſance of the Common Lay, ſo here. 
Belides, if there be but Probabilis cauſa foz. a. Pꝛohibition, it 
muſt not be denied ex debito Juſticiz ; fo2 if it be granted where 
it ought not, the adverſe party has remedy by Conſultation, 
o2 other means to relieve himſelf againſt it: But if tt be de⸗ 


nied, where it is grantable, the party is without remedy. But 
| becauſe 
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becauſe this was a caſe of great conſequence , and no Pꝛeſi⸗ 
dent was ſhewn of any Pꝛohibition granted in ſuch caſe, time 
was given to the firſt Saturday in Eaſter-Term; to adviſe upon 
the matter; and in the mean time all pꝛoctedings in the Ad⸗ 
miralty were to ſfay by confent. 


Sir John Williams verſus Liſter & Alios 


J a Prohibition the cafe was thus; viz. the Plain- 
tiff bꝛought Treſpaſs here by Quo minus againſt the De⸗ 
fenoants fo2 digging in his Soll and Cloſe in St. Johns, in 
the Ille of Thaner in the County of Kent; to which Nor guilty 
was pleaded. And then the Defendants pzeferred their Bill 
in the Chancery of Dover within the Cinque Ports, (ſuggeſting 
that there is and had bien temps dont, &c. in St. John's a Pier 
called Margarer-Pier, and that the Pier-wardens. had uſed time 
out of mind to dig there foz Gzavel, Sand, gc, fox repairing 
the Pier, and fo2 the ſafety and pꝛeſexvation of Ships and 
Shipping; and that by ſeveral Oꝛzders and Decrees of the 
Lords Wardens of the Cinque-Ports, it had bin ſo oꝛdered and 
put tn Executton: And to have the benefit of that Cuſtom, and 
of thoſe Oꝛders and Decries, and to ſtop further pꝛoctedings 
at Law, was the ſcope of the Bill. To which the Now Plain- 
tiff anſwered, denying that he knew any thing of ſuch Cuſfom 
02 of ſuch Dzders. And upon hearing of the Cauſe in that 
Court of Chancery, upon P2oofs the Plaintiff Sir John Wil- 
liams, was decreed not to pꝛocted in his cauſe here; and to 
pay 131. cofts to the Defendants ; upon which he pꝛayed a 
Prohibition. > : 
And per Curiam a Prohibition lieg: Foz it is not in the 
power of any inferioz Court to ſtap pzocedings in a cauſe, 
that fs firſt Attacht there : And a Quo minus lies in the 
Cinque-ports, as well as within a County-Palatine , 02 in 
Walcs: And rather in the Cinque-porrs than in a County-Pa- 
latine ; becauſe a County-Palatine has Jura Regalia within it ſelf. 
And it is uſual to Gꝛant Prohibitions into County-Palatines: 
And (a it was done laſt Term, to the County-Palatine of 
Lancaſter, upon a ſuit commenced here by Quo minus: And 
afterwards, a Bill pzeferred there to ſtay it. And ſa tt would 
be ik a ſuit were commenced in the Admiralty there againſt Law, 
a. Prohibition would lie: And the King's Debtor has the ſame 
Pꝛivlledge that the King has, to ſue fo2 his Debt where he 
will, It would ele be very inconvenient, if a pzivate —— 
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viction might do what they would, and there would be na re⸗ 


medy elſewhexe, And Yelv. Rep. Criſpe and Verall's Caſe was 


cited, which was in caſe ol an Appeal of death, the party be- 
ing llain within the Cinque-Ports ; aud yet the Appeal bzought 
in B. R. the party being in Cuſtod. Mariſchal. and a Debtoz 
bere has the ſame Pꝛiviledge. | 

The Defendants perceiving the Opinion of the Court, 
offered to ſurceaſe further pꝛoctedings in the Chancery of the 
Cinque Ports; and to go to Trpal upon the Cuſtom in this A⸗ 
ation , having liberty to alter their. Plea, and to plead the 
Cuſtom ; and (o it was ozdered. 


Nota, per Hale Chief Baron, and the whole Court, upon a 
Habeas Corpus to remove a Paiſoner in the Admiralty; tho 
the Habeas Corpus be returnable the next Term, the Sheriff 
o Gaoler muſt not in the mean time ſuffer him to go at large; 
and if he does, he is liable to an Eſcape: -Foz the Writ im- 
powers the Gaoler only to him directly to the Court; 
— he gives him any liber in the mean time, it is at his 


Memorandum, That this Term Sir Allen Bradrif Control - 


ler of the Pipe, being pꝛeſent in Court, ſurrendered his Office 
to the Chancellour of the Exchequer, then alſo pꝛeſent in Court; 


itkewiſe, who thereupon was Swozn and admitted. And Nota, 
that all this was done without waiting , only that an Entry 
was made of it in Court, accozding to a Pzelident Temp. 
Reg Elia. which was read in Court. It was one Forteſcue's 
e. 
0 


who at the ſame time gave it to John Brewſter, pzeſent in Court 


4 


4 
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The Attorny General verſus Horſham. 


N an Inkozmation and a Bill in the Exchequer , 
fo2 Priſage of Wines, It was declared by the Chief 
Baron and the whole Court, to be the uſual Cuſtom of the 
Court in Equity, to cauſe ſingle Priſage to be paid fo; Nine Tun 
and a half, and double Priſage fo; Nineteen Tun: But that 
ſtricti juris no Priſage was to be paid, but fo: Ten Tun; 
and pet that Nine Tun and a half, hath bien conſtrued to 
be fraud apparent; and that the reaſon why moze was nat 
impozted in one Ship, was to defraud the King of his Priſ⸗ 
age. But if only Nine Tun be impozted , Priſage has verp 
rarely bien allowed, without apparent evidence and p2oof of 
a fraud. But where leſs than Nine Tun is impozted, Priſage* 
is never paid. And as it is an equitable conſtruction againſt 
the letter of the Law, that Nine Tun and an half ſhould pap 
Priſage ; ſo by Equity, if Ten Tun be laden in a Ship, and 
it comes to paſs by reaſon of Leakage, that but Nine Tunn 
are really impoꝛted, there no Priſage is to be paid, fo2 here is 


Equity againſt Equity; which muſt take place as well againſk 


the King, as foz bim. 


(6) 
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De Termino Sanz Trinitatis Anno 20 
Car. II. Regis. | 


In Scaccario. 


Thomas Papillon verſus V Villiam Buckner, John 
Boucher & al!” Defendants. 


a Special Uervict was; (Whether oz no after that the 

Commiſſioners of Exciſe in London, had adjudged Bran- 
dies Imported to be Strong · Waters perfectly made, and to pap 
as ſuch, accozding to the Act of 12 Car. 2. c. 23. foz Exciſe, 
the Malidity of that Judgment might aftcrwarys be dzawn 
in Queltion in this Court, in this Aaion; which Queſtion 
depended upon ſome Clauſes of the Acts of x2 Car. 2. c. 23- 
and 15 Car. 2. c. 17. See and read the Acts themſelves. 

Lechmere pro Quer. that it might ; fo2 tf ſich Commiſſion- 
ers, who have but a limited Jurisdiction, go beyond it, 
what they do fs Coram non Judice, as 10 Rep. the caſe of the 
Marſhalſea : And then Treſpaſs 02 Trover lies againſt any that 
Act under them. Vide Dr. Bonham's Caſe, 8 Rep. and ſuch 
power and _— is Traverſable. Aud 5 Rep.Rookes Caſe; 
Tf an Officer of the Commiſſioners of Sewers, when they 
excited their Authozity, oz Act contrary thereunto , diſtrains 
fo2 an Amerccment layed by them, a Replevin lies well. Vide 
Cro. Jac. 336. Herſely's Caſe; So if Commiſſioners of Banks 
rupts declare a man a Bankrupt , who is not fo, both an 
Action of Treſpaſs lies fo) taking his goods and an Action 
upon the caſe fo: Slander: And ſo it was adjudged in B. R. 
in Norbery's Caſe of Gray's Inn. And there is great, 
reaſon fo2 this, becauſe elſe great oppꝛeſſion might be uſed, 
and the partp left without remedy by Error oz Attaint. Vide 
Rolls Rep. 5. 

Stevens pro Defendente, De made two Points. Firſt, T71hes 
ther the cers are Guilty upon this UMerdict, fox Executing 
the Judgment of the Commiſſioners, if theſe Liquozs are 
Strong-Waters ? And Secondly , Thether they be Guilty, 
admitting them not to be Strong-(laters? 9 

8 


(1) T* Trover and Converſion foz goods, the Queſtion upon 


1 * 


- 
* 
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Me conceived that if an GBnyjuft-ſetzure were made, yet if af- 
terward an Inkoꝛmation wers pꝛelerr d fo2 the ſame goods, and 
they condemned upon it, this would excuſe the Seizure, tho' 
by a Werdict afterwards it ſheuld be found, that the goods 
were not well Seized. But if a Seizure be made fo2 a juſt 
cauſe, and there be no due p2ocfedtngs thereupon accoꝛding to 
Law, an Action upon the caſe lies? Mow here whether the pꝛo⸗ 
cedings are juff, and ſuch as may be maintatned; the queſtton 
depends upon the ſald Acts, and ſome Clauſes therein: The Act 
of 12 Car. 2. impoſes no certain Fozfeiture in fuch caſe; but 
pꝛovides fo2 the payment of the Duty befoze Landing. But 
about Bzewers and Retailers ; many Penalties are inflicted; 


— 
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And then there is a Clauſe that ſuelt Borfeitures and Offences, 12 Car. 2. 


made and committed within the immediate limits of the Chief c-2 3 Par. 3 . 


Office in London, ſhall be heard, adjudged and determined by 
the Chief Commiſſtoners and Governors of Exciſe, appointed by 
his Majeſty or the major part of them, of by che Commiſſioners 
for Appeals, and Regulating. of this Duty, or tlie major part of 
them, in caſe of Appeal, and not otherwiſe + And all ſuch other 
Forfeitures and Offences,: made and commitred within all or any 


other the Counties, Cities Towns or places within this Kingdom or 


Dominions thereof, ſhall be heard and determined by any two or 
more of the Juſtices of the Peace, refiding near to the place 
where, &c. And in caſe of neglect or refufal of them, by the 


Sub-Commiſlioners, & e. And the Statute of 15 Car. 2.c. 11. in- 15 Car. 2 c. 
flicts a Penalty upon the Importer or Proprieter fo2 Forein Li c. I T. Par. 16. 


quors Jmpozted and not duly Entred, to be recovered by sei. 17. 


Zure, Suit or Information : And there is another Clauſe, that p 


all Fines, Penalties and Forfeitures, for which no temedy is or- 
dained for recovery thereof by this Act, ſhall be recovered by 
Action of Debt, Bill, Plaint or Information, in any Court of Ne- 


cord within ſuch County, City or Corporation, where ſuch Of. 
fence ſhall be committed, or by ſuch other ways and means as 


by the ſaid former Act is directed and appointed. Now in this 
caſe there is no particular courſe o; remedy pꝛobmed by the 
15 Car. 2. e. 11. And therefoze the remedy is befoze the Com- 
miſſioners by Uertue of 12 Car. 2. 

Object. Upon a Seizure the particutar remedy is here in 
this Court; which is a Parket overt in fuch caſes ; and Pꝛo⸗ 
clamatton is made, that all perſons may have notice. 

Reſp. The pzoceedtngs here are not upon the Seizure, but 
againſt the Perſon and the thing it ſeif; and the Seizure is only 
in the nature of a Summons, to cauſe the party to appear, and 
if the Plaintiff- were infozmed againſt in the King's Bench, it 
would be no pꝛejudice to him, without a Summons to cauſe him 
to appear. 3 7 7 2 Object. 


ar. 25. 
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Object. It is hard that the party ſhould de bound as to his 
pꝛoperty, without a Tryal by Jury: 5 rt 1.3 

Reſp. It is by Act of Parliament, which has appointed hom 
the Penalties ſhall be determined; which ought to be purſued. 
And it will otherwiſe be very inconvenient, if: the King-muſt 
ſtay fo; his Revenue, till a Tryat at Law be over: Andthere- 
foze ſuch a Summary way was p2ovived fox ; becauſe the o⸗ 
ther would be a great Charge and Detriment to the King, and 
a veration to his People. And the Act of 12 Car. 2. has made 
pꝛoviſion againſt undue Judgments given by the Commiſſio⸗ 
ners, and given an Appeal. Fs 3077 

To the Second Point, Admitting'theſe Liquozs not to be 
Strong · Uaters. yet (he ſaid) the-Officer was viſpunicha ble. 
Ye agreed that where a particular Juriſdiction ercievs it's 
Bounds, all is void, and the Officer liable to an Action of 
Treſpaſs. But where the matter is within their Jurigdiction, 
which is our caſe, there the Officer is nat liable; fo2 it is only 
an Erxroꝛ in the Judge, either in matter of Law oz Fact: And 
concluded pro Defendente. . N 

Afterwards in Mich. Term. 20 Car. 2. it as argued by my 
ſelf and Sir Robert Arkyns : And Judgment was giden pro 
Quer. becauſe the Trover and Converſion found: in the Spe⸗ 
cial Uerdict, was befoze the Inkozmation, and Judgment 
given by the Commiſſioners of Exciſe. | 


Terry verſus Huntington & AF. 


an Action of Trover and Converſion fo2 goods , levyed 
by Warrant of the Commiſſioners of Excif: , the que- 

ton was, if they adjudge Low Wines to be Strong- Wines per⸗ 
fectly made, upon the Statute of 12 Car. 2. c. 23. whether it 
may be dzawn in queſtion agaln by an Act ion in this Court, 
ſo as to make the Officer chargeable; which in effect was the 
ſame point wich the caſe immediately fozegoing, - 7: 
Ayloft pro Quer. He argued much to the lame purpoſe, that 
the Council fo2 the Plaintiff had argued in the fozmer caſe .: 
That they had but a limited Jurisdiction; which if they ex⸗ 
ceded, their Acts were void; and their other Officers lpable. 
And he cited the caſe of Callicoe, which the Farmers of the 
Cuſtoms had adjudged to be Linnen, and yet the contrary had 
bien ajudged here. And two Courts may have Juris dictlon 
in a cauſe diverſo reſpectu: Jf Right of Tithes come in que- 
ſtion, the Spiritual Court had a Juris diction; it a — 
0 
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of Tithes, the Common Law has; Vide Mo. Rep. 42. Cardinal 
Pool's Caſe, & vide Cro. Car. 395. the caſe of a Juſtice of 
Peace; where an Officer was held 1table to an_Aaton fo} 
taking a Diſtreſs purſuant to his Warrant, fn caſe of a Cefs 
rated upon one that was not liable; Vide Dyer 135. oY 
But the main Doubt here is, becauſe the Stature gives an 
Appeal ; whence they would infer, that the party has no other 
Remedy. To which J anſwer, That the woꝛus and not 
otherwiſe] relate only to the proximum antecedens; and the 
meaning of them is, that the Commiſſioners of Appeal ſhall 
pꝛocted only in caſes of Appeal, and not oꝛiginally. And tho? 
the Act be reſtrictive with reſpect to the Commiſſtoners — 
Juffices of Peace, who have a ſtinted Authozity ; pet it wa 
not the Intention of the Makers of the Ac, to erclude the 
Juris diction of the Common Law, And the Act of x2 Car:2. 
cap. 24. which gives the Hereditary Exciſe, concerns other 
matters, that ate not determinable befoze the Commiſſioners ot 
Exciſe ; as Put veyance, c. Vide Cro.Eliz.38Eliz.Placito,7 Dyer 
236. And the Act gives leave to plead the General Iſſue; 
which implies, that the Matter is eraminable elſewhere, 


Winnington pro Defendente : The Officers in this caſe are 
ercus'd,becauſe the Liquo2 is an Exciſable Liquoz: Otherwiſe; 
if the Liquo2 were not Exciſable. | | 0 

Firſt, An Action lies not againſt the Commiſſioners ; becauſe 
they are Judges, and by conſequence not againſt their Officers 
neither. Foz the Power of the Commiſſioners, vide the 
wozds of the Act of 12 Car. 2. cap. 23. The Pꝛoctedings 
here are accoꝛding to the Act by Inkozmation, and Judgment 
has paſs'd upon the Inkozmation after TUitnefſes examined, 
which is in the nature of a Trial. And, ik being miſtaken in 
Judgment, ſhall be held a ſufficient ground of Action, it will be 
hard upon the Judges in Weſtminſter Hall, and elſewhere. 

Secondly, J agree an Action may lie, if they have no JuriC- 
diction of the Cauſe; but if they have a Juris diction, it lies not: 
10 Rep. 86, 87. And though here they have erred in Batter of 
Fact; yet being made Judges of that by the Statute, no 
Action lies againſt them; Vide Co. 12 Rep.23,24- Conſpiracy 
lies not againſt a Juro2 fo: Batter of Fact; and many good 
Caſes are there put; no moze does an Action lye here. And 
this Caſe differs from all that have been cited of Sewers, Bank- 
rupts, &c. F02 here a Judicatory ts erected , and an Appeal 
given from it; which is not in thoſe other Caſes, © 


0 2 q. 
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Object. It they be not Strong-Waters, they are not within 
their Jurtsdicton, and then they are Treſpaſſozs. 

Reſp. It that appear to them upon the Jnfozmation oz Rez 
cod befoze them, J agree they are Creſpaſſozs ; but other- 
wiſe, J deny it. Fo2 the Commiſſioners can know what thep 
are no otherwiſe ; and their Judgment is equivalent to a 
Uerdict, and therefoze it would be unreaſonable to puniſh their 
Officers ; Vide Nudigate's Caſe, cited in Co. 12 Rep. 23. 
Noz is it found here, that they did this falſly oz corruptly ; 
and if the Maſters are not guilty,no moze are their Servants, 
And he concluded pro Defendente. 

Hale Chief Baron: The Pꝛocteding here is Civiliter, not 
Criminalitèr, as in the Caſe cited out of 12 Co. But the 
caſe of a Juſtice of Peace ſeems to come full up to ours; 
fo2 the Juſtice had a Jurisdiction , but he kept not within it. 
And ſuppoſe the Commiſſioners ſhould adiudge Small: Bier 
02 Water , to be Strong⸗Bier, it would be miſchſevous it 
the Subject in ſuch a caſe ſhould have no Action upon a 
Diſtreſs taken foz a Fozfeiture. And where the Jurſsdiction 
it ſelf is ſtinted and Examinable, there their Acts are ſo too; 
and their Judgment is no Eſtoppel , if the Matter be not 
within their Jurisdictton z which ts a particular and circum⸗ 


ſcribed ane. Et Adjornatur. 


Afterwards in Billary Term, 20 & 21 Car. z. the Barons t4[f- 
vered their Opintons ſeriatim. 

Baron Rainesford pro Quer: But pet he held, that the De⸗ 
fendants might well enough have Juſtiſied by virtue of an 
Authozity from the Commiſſioners of Exciſe, who are Judges 
af the Fact; and that their Authozity is not traverſable by 
the Plaintiff; Vide 8 Rep. 12 1. Firzh. Barr 271. And that the 
Plaintiff here muſt have taken his Remedy by Appeal, and 
no otherwiſe; as appears 8 Rep. Dr. Bonham's Caſe. But the 
Caſe of Bankrupts is different, fo2 there no Mrit of Error o 
Appeal is given by the Statute. Aud upon the 1 8th ol Eliz. 
an Dpper. fo2 Maintaining a Baſkard-Child ts not traverſable, 
becauſe the party may have his Appeal. But if the Com- 
miſſioners erceep. their Authozitp,. and that appear to the Court, 
then their Pꝛoctedings are Coram non Judiee , and. an Action 
of Treſpaſs lies; Vide. Rol.869. 22 Ed.q.32. But if that daes 
not appear, it will be otherwiſe. And in our Caſe it appears 
by the Special Verdict, that the Commiſſioners have. exceeven 
their Authozity , in adjudging Low- Wines ta be Strong-Waters 
perfectly made, which are of another Species. And certainly,if 


the Eommiſſioners would adjubge Roſe-water to be Strong- 
Waters, 


— 
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Waters, they would excted the Power given them by their Com⸗ 
miſſioa; and then both themſelves and their Officers , who 
ſhould levy any thing by virtue thereok, would be Treſpaſſers; 
Vide 10 Rep. the Caſe of the Marſhalſea. And the Realon is, 
becauſe when they exceed their authozity, they ceaſe to be Com⸗ 
miſſioners, and ac as Pꝛivate perſons ; Vide Cro Car. 35 5. and 
Rol. 560. 5 Rep. 100. Rook's Caſe. And tho? the Plaintiff could 
not Traverſe, pet the Jury would not be eſtopp'd, 2 Rep. God- 
dard's Caſe, 3 Rep. 52. Plow. Com. 5 14. 1 Hen. 4. and the Spe⸗ 
cial Matter map be found, as in Cro. Car. 1 10. So he con cluded 
pro Quer. 

Baron Turner pro Quer': He argned much to the ſame pur⸗ 
poſe ; inſiſted upon the Commiſſioners having a Limited juriſ- 
dition, and no Jurtsdiction at all in cafe of Low Wines. 

Hale Chief Baron, pro Quer: The Exciſe is ſetled by 12 Car.z. 
By which Act a Special Court of Judicature ts appointed, 
fo2 the mote ſpeedy recovery of the Duty only; but not to leave 
all parties concern'd to the arbitrary Power of the Commiſſio- 
ners, and to deliver all up to their [Gill and Pleaſure. And 
the Conuſance belongs to them only in the firſt place; but 
tecondartly to the Common Law: The Commiſſioners muſt en- 
quire into the truth of the Matter, but can ſtap no P2octev- 
ings : Noz do the Pꝛoctedings befoze the Commiſſioners pꝛivbi⸗ 
ledge any perſons from being ſtbje> to Actions; but the end 
and deſign of them is only to pzevent moze tedious Pꝛocted⸗ 
tings. And if they erceed their own Jurigdiction, that does 
not take away from the Jurisdiction of this Court. And 
though the Act gives a Recovery befoge the Commiſſioners ; 
— does it not ſubject all parties to their Power ſolely. 

nd, 

Firſt, The Matter here is not within their Jurigdictfon , 
which is a ſtinted, limited Jurisdictton; and that implies a 
Negative, viz. that they ſhall not pꝛoccd at all in other caſes. 
But if they ſhould commit a Miſtake in a thing that were 
within their power, that would not be Examinable here. And 
it is to be conſidered , that Special Jurisdictions map be cir⸗ 
cumſcribed; x. With reſpect to Place; as a Leet 02 a Corpo- 
ration: z. (Ulith reſpect to Perſons; as in 10 Rep. the Caſe of 
che Marſhalſhea: 3. Clith reſpect to the Subject Matter of their 
Turtsdiction ; and here the Statute limits their Jurisdiction in 
all theſe Thzte reſpects: And therefoze if they give Judgment 
in a Cauſe ariſing in another place, oz betwirt Pꝛivate perſons. 
92 in other matters, all is void, and Coram non Judice; as tf 
tbey ſhould adjudge Roſe water to be Strong-water. And here 
Low-Wines are ¶Maters of the firſt Extraction. 

| Secondly, 


— 
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Secondly, Theſe Ads muſt not be extended further than they 
eught: Foz by that means the King might come to loſe all his 
Duty upon Tmpoztation of ſuch Liquozs. And this would be 
in effect, to make a Mew Act of Parliament. 

Thirdly, It ſuch Commiſſioners exceed their Authozity, what 
they do is Coram non judice; and then, as appears 10 Rep. 
there Officers are not p2iviledged. | 

Fourthly. Though the Jnfozmation befoze them ſuppoſes the 
matter to be within their Power and Jurtsdiction; yet the 
party is not thereby concluded, but that he may aver the con- 
trary ; as in the caſe of a Pzeſentment in a Court Leet, if the 
Fact aroſe out of the Juris dicion ok the Leet, oz was a 
pꝛivate Nuſance , oz a Matter in difference betwirt J2tvate 
perſons; as in 10 Rep. the Caſe of the Marſhalſea. So where 
a Pariſh-Tar is laid on a place, that is not within the Pariſh ; 
Vide 5 Rep. St.John's Caſe, of a Hand-Gun, if it be not within 
the Statute of 33 Hen: 8. the party is not excuſed in Treſpaſs, 
by a Tarrant from a Juſtice of Peace. 

And the Chief Baron held, againſt the Opinion of Baron 
Rainesford, that it would have bien againſt the Defendants, 
though they had pleaded Spectallp : But otherwiſe in the 
caſe of a Brewer 02 Retailer, who are erp2cfiy comp2t3'd in the 
Act; as if they ſhould adjudge Small Beer to be Strong, foz 
they have a Juris diction there, and an Appeal lies from their 
Sentence. But where they have no Power over the thing, as 
here they have not, the caſe is altered; and concluded pro Quec 
and Judgment was given accozdinglp. 
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De Termino Sancti Michaelis Anno 26 
Car. II. Regis. 
In Scaccario. 
N an Action fo2 100 l. upon a Bill of Exchange accepted, (x) 


the Plaintiff declared, that by the Cuſtom of England, if 

a Merchant ſend a Bill of Exchange to another Merchant ta 
pay Mony to another perſon, and the Bill be accepted, that he 
who accepts the Bill, does thereby become chargeable with the 
Sum therein contain'd; and that a certain Merchant dꝛew a 
Bill of Exchange upon the Defendant, payable to the Plaintiff, 
which Bill the Defendant accepted; per quod actio accrevir. 
And upon Nil deber pleaded, a Uerdict paſſed fo2 the Plaintiff; 
and now it was moved in Arreſt of Judgment by Offley, 


r. That the Declaration is naught. 
2. That an Action of Debr lies not, 


Fo2 the Firſt, Ye (aid, the Declaration was naught , becauſe 
the Plaintiff declar'o, that per Conſuetudinem Angliæ, &c. which 

he ſaid was naught, becauſe the Cuſtom of England is the Law 
of England, and what the Judges are bound to take notice ot; 
and that therefoze the Conſuerudo Angliæ ought to have been 
omitted, and that it would have been naught upon a General 
Demurrer, 34 Hen. 8. Bro. Cuſtom 54. and 2 Hen. 4. the Caſe of 
Negligent keeping Fire, Cro.Eliz.6. Yelv.Rep. 

Secondly, An Action of Debt lies not in this caſe , becauſe 
there is no Privity betwirt the Plaintiff and Defendant ; no2 
any Contract in Deed, oz in Law; and where theſe fail, Debt 
liethnot-, Vide 19 Hen, 6. Dyer 2 1. Rol. x Part 594. There 
Goods are deliverd to another at the requeſt of a third perſon, 
Debt lies not upon a Pꝛomiſe to pay fo2 them,no2 an Indebiratus 
Aſſumpſit : Otherwiſe when Ponp is received to another 
man's uſe; as when a Sheriff levies Mony upon an Execu⸗ 
tion, tho' he make no Return of it, Debt lies againſt -him; 
becauſe he levied and received it to the Plaintiff's Uſe ; And 
the Law creates a Contract there, but not in our Caſe, 


Stevens 
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Stevens pro Quer: As to the firſt Exception, tt has bin 
made a Doubt fozmerly ; but is now ſetled, to be good; Vide 
Hob. Rep. & 8 Rep. Caly's Caſe. And foz the Second, it is a 
Rule in Law, that where the Common Law, oz any Particular 
Cuſtom creates a Duty, Debt lies foꝛ it; as in caſe of a Taylor, 
who by the Common- Law may have an Action of Debt, o2 a 
Quantum meruit foꝛ making up a Suit of Cloat hs. So in 
caſe of a Particular Cuſtom, as in 11 Hen. 6. 24. a Cuſtom of 
a Manno? to collect Rents, and receive Twenty ſhillings fo; the 
ſame, Debt lies fo2 it; pet there is no Pzivity of Contract, 
So he pꝛay'd Judgment pro Quer. 

Chief Baron: This is a Cale of Teight and Concern foz 
the future, and deſerves Conſideration. Declarations upon 
Bills of Exchange have often vatied: Sometimes Declarations 
have bien upon a Cuſtom amongſt Merchants only, without 
laying an erpzeſs Pꝛomiſe: Afterwards they came to declare 
upon an Aſſumpſit. And after all, if an Action of Debt will 
lye, it will be a ſhoꝛt Cut, and pare off a long Recital. Foz 
if Debt lies, a man may Declare upon a Bill sf Exchange 
accepted in Debt, 862 in an Indebitatus Aſſumpſit, fo2 ſo much 
Mony. But fo2 the Plaintiff's inſerting the Cuſtom of the 
Realm into his Declaration here, J hold that to be meer ſuper⸗ 
fluity and redundancy, which does not vitiate the Declaration. 
And without doubt, if the Common Law, oz the Cuſtom of a 
Place create a Duty, Debt lies fo2 it, without moze ado ; as 
in the caſe of a Toll due by Cuſtom ; 20 Hen. 7. 1. and ſo in 
caſes of a certain Sum due by Cuſtom fo2 Pound-breach ta 
the Lozd of a Mannoz , 02 to a Goaler fo2 Barr Fees, Vide 
21 Hen.7. But the great Queſtion here is, whether oz no 
a Debt 02 Duty be hereby raiſed: Foꝛ if it be no mo2e than a 
Collateral Engagement, Order 02 Promiſe, Debt lies not; as in 
the caſe that has bien cited, of Goods delivered by A to B, at 
the requeſt of C, which C pꝛomiſeth to pay fo2, if the other 
does not; fo2 tn that caſe a Debt oꝛ Duty does not ariſe be- 
twirt A and C, but a Collateral Obligation only. In our Caſe 
the Acceptance of the Bill amounts clearly to a Pꝛomiſe, ta 
pap the Mony; but it may be a queſtion, whether it amounts 
to a Debt 82 nut? Foz if Co, then it is aſſignable to the King, 
82 by Commiſſioners of Bankrupts. And it were wo2th while to 
enquire, what the courſe has been amongſt Merchants; 82 ta 
direct an Jfſue fo2 tryal of the Cuſtom amongſt Merchants in 
this caſe. Foꝛ although we muſt take notice in General of the 
Law of Merchants; yet all their Cuſtoms we cannot know but 
by JInfozmation. And although the Uerdict here finds it in 


effect, and ſo might ſeem to infozm us; pet it does not m_ 
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that the Cuſtom was in Iſſue: So that we can have no certain 
Inkozmation of the Cuſtom by this Werdict. Et Adjor- 

Peeſidents were ozdered to be ſearch d; and afterwards in 
Hillary Term, 20 Car. 2. it was moved again, and Þteſidents 
ſhewn, that by the Opinion of Chief Juſtice - Debt lay 
not ; and all the Clerks in Guild- Hall certified, that they had 
no Preſident in London of Debt in ſuch caſe. 


Afterwards in Hillary Term, 20 & 21 Car. 2. the Court des 
clared their Opinions, that an Action of Debt would not iye 
upon a Bill of Exchange accepted, againſt the Accepter : But 
that a Special Action upon the Caſe mult be bzought againſt 
him. Foz that the acceptance does not create a Duty, no 
moze*than a Pꝛomiſe made by a Stranger, to pay, Fc. if thi 
Credito will fozvear his Debt. And he that dzeto the 
continues Debtor, notwithſtanding the acceptance; which makes 
the Accepterltable to pap it. And this courſe of accepting Bills 
being a general Cuſtom amon ſt all Traders both within and 
without the Realm, and having every where that effect, as to 

make the Acceprer ſubject to pay the Contents, the Court muſt 
take notice of that Cuſtom ; but the Cuſtom does not extend 
ſo far as to Create a Debr ; only makes the Accepter Onera- 
bilis to pay the Mony. Though Cuſtom may give an Action 
of Debt, as in 20 Hen. 7. x, of Toll; and (0 in caſe of a Fine 
fo2 a Copyhold. 
 Cherefoze, and becauſe no Preſident could be pꝛodutced, that 
an Action of Debt had been bzought upon an Accepted Bill of 
Exchange, Judgment Was arreſted, 


Witheren verſus Robinſon. 


Nan Inkozmation upon the Act of Navigation, the Que» 
ſtion was, TUhether oz no Malaga - Wines, of the growth of 
Spain in Europe, being Jmpozted not in Engliſh Shipping, no 
in Veſſels whereof rwo Thirds of the Mariners were Engliſh, 
are fozfeitable by the ſaid Act, oꝛ not?? 

Atkyns pro Defendente argued, That theſe Wines were not 
within the Act; fo2 that (he laid) the Act extended only to 
Aſia, Africa, and America, as appears by the Clauſes thereof ; 
and though the fourth Clauſe be General, yet does it not com⸗ 
pꝛehend our Caſe; fo it is relative to the Clauſes going betoꝛe. 
And as to the Objection * _ the Act for 

T 


a) 
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which extends to theſe Wines; there Europe is named, which it 


is not in this Act, being here deſignedly omitted. Belides, 
this Fourth Clauſe ſtems relative to Holland only, and to have 
bien inſerted fo2 no other purpoſe. 

Chief Baron: The ſubſequent Clauſes may perhaps include 
Europe in ſome particular caſes, but not in the caſe now be⸗ 
foze us; and Engliſh built Shipping is not mentioned akter⸗ 
wards, | 

Er Adjornatur. 


The Attorny General verſus Sir George Sands. 


Pon an Information Exhibited here, and P2ocisvings 
upon it, a Caſe was made and ſtated, which was to this 
eftect ; viz. 

Sir Ralph Freeman purchaſed Land foꝛ the term of 99 yeats, 
in his own Name; and afterwards purchaſed the Inheritance 
of the ſame Lands in Truſt : And then by his Will diſpoſed of 
theſe Lands, to the Sons of Sir George Sands, his Gzand- 
Childzen bozn, 02 which ſhould be bozn in his life-time, and 
directed Conveyances to be made accoꝛdingly by his Truſtees, 
and died. At that time Sir George Sands had two Sons, 
Freeman and George ; and Freeman Died, and after the death of 
Sir Ralph, Sir George had another Son Freeman, who kill'd his 
Bꝛother George; fo2 which he was attainted and executed, and 
no Condepances were made by the Truſtees, purſuant to Sir 
Ralph Freeman's Will: And the Queſtions hereupon were two; 
Firſt, TUhether , as this caſe is, the term fo2 years was foz- 

eited 2? 

Secondly, Whether o2 no the Inheritance in Truſt were 
fozfeited 2 

Mr.Winnington pro Querente: A Truſt is Defined in 1 Rep. 
121. to be an Jntereſt anner'd in Privity to an E ſtate in Lands; 
and the Common Law takes notice of it, Lit. Sect. 464. Ceſtuy 
que ruſt fhall be impanell'd on a Jury, Vide Co. Lit. 272. b. 
5 Ed.4.7. There ſhall be a Poſſeſſio ſratris of a Truft, and it 
was transferrable befoze 27 Hen.8. and the ſecond Feoffee ſhould 
be ſeiz'd to the fozmer uſe, Vide 3 Rep.2,3. it will paſs by G2ant, 
And there is a Diverſity betwixt a Privity in Eſtate , and a 
Perſonal Privity ; the latter will not go to the King , but the 
fozmer will: Foz authozity, Vide Co. 12 Rep.x, 2. a Caſe cited 
Collaterally ; which is contrary to Cro. Jac. 512,514. where it is 
beld,that a Truſt of a Term is fozfeitable , but not a Truſt of 
an 
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an Inheritance, Anderſ.. Ip. 294. An uſe not fozfeited fo2 Fe- 
lony, unleſs it be of a Chattel. Che Term in this caſe. of 
ours is fozfeited; fo2 this is not a Term that attends the 
Inheritance; but it is a ſubſtantive Eſtate of it ſelf,not attend- 
ing upon oz ancillary to the Inheritance; foz they are ſeverally 
directed by the party, and Sir Ralph had the Term a long time 
brings be purchaſed the Inheritance. Vide x Ed. 4. 6. 5 Rep. 

Ellis pro Defendente. Firſt, The Truſt of an Inheritance fs 
not fozfeited by Felony : Firſt, Becauſe to a forfeiture: fo2. Fe- 
lony and to an Eſcheat a Tenure is requiſite, Vide 2 Inſt. 21. 
and koz that reaſon a Fair oz a Market are not fozkeited; and 
a Truſt ig not held of any; but the Lands in Truſt. Second- 
ly, If the Law were otherwiſe, there would be a double foz- 
feiture of the ſame thing; viz. by the Truſtee, and by the Ce- 
ſtuy que Truſt, which is unreaſonable, and cannot be. Vide x4 
Hen.8.8. Thirdly, Ceſtuy que Truſt has neither jus ad rem, noz 
in re, but remedy in equity only, : x Hen.4.5.5 Ed.4.7. 3 Rep.2.3. 
which does not extend to a Paroll Truſt of Lands, Tenements 
and Hereditaments. Vid Bulſt. 2. part 830. 21 Car. B. R. the 
King verſus Holland; a Truſt fo2 an Alien in Fee not fozfeited 
to the King, 2 Cro. 513. noz fo Felony ; but it is grant- 
able over by Common uſe in Equity- | 

Second Point, If a Truſt of a Term attend the Inheritance, 
then it is of the ſame nature with the Inheritance; but ik tt 
do not attend the Inheritance, but be a ſubſtantive Eſtate of 
fclf, it is not fozfeited: Becauſe it belongs not then to the 
Felon, noz was ever in him, but it goes to the Avminiſtratop 
of the Termoz, which the Defendant in this caſe is; and the 
. Felon had no Jntereſt in this Term by the Deviſe, becauſe 
he was not then Bozn. And concluded pro Defendente. 

Hale Chiet Baron. The ſole Queſtion is here, whether the 
Leale attend the Inheritance in ſuch manner, as that the In⸗ 
beritance cannot be fozfeited without it; fo2 if it do not fo 
attend it, then does it not appeartain ta the Felon, but to the 
Adminiſtratoz of him that was Slain, oz to the Truſtee in 
poſſeſſion ; and then this Point as to the Term will be out of 
dooꝛs. But if it do attend the Inheritance, the Queſtion will 
be, to what purpoſe it does attend it: Fo2 to ſome purpoſe it 
does not, as to pzevent Dower, oz to Dtave off a Debt, fox 
ſuch a Term ſhall be Aſſets, if it attend an Inheritance in 


Fee-ſimple ; but not if it attend an Eſtate Tail: which is not 


fubject to the payment of Debts in equity. 


After- 
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Afterwards in Hill. Term 20 Car. 2. Regis, Serjeant Maynard 


argued pro Quer. that both the Inheritance and the Leaſe 


were fozfeited.... 1 

Chert are two, . Reaſons, why Eſtates are fozteited ſoz Fe- 
fony ; one fo} Example, the other foz the encreaſe of the King's 
Revenue, in 'v2der to the Publique ſafety.” And J conceive 
that although the Leaſe do not wait upon the Inheritance, 
yet it is fozfeited in this caſe, becauſe the Defendant Sir 
George Sands, who hath the Leaſe as Adminiſtratoz, has it di⸗ 
ſtinct from the Inheritance, that was conveyed to him befoze, 
and the Leaſe being in him in auter droit, ft does not dzown 


in the Inheritance; fo2 if it did, it woulo not be Aſſets, but 


might wozk a Devaſtavir, which the Law will not wozk by any 
Operation; fo2 it will not wozk a wzong ; ſo that the Term is 
not extingutiſh't. And it is agreed on both ſides, that both 
the Leaſe and the Jnheritance were in the Defendant in Truft 
foz his Son George. 

Then Secondly, by George his Death they are in the Defens- 
vant in Truſt foz his Son Freeman the Felon ; and notwith- 
ſtanding the meeting of theſe two Truſts, of a Term and of 
the Juheritance, the one does not dꝛown the other. 

Then Thirdly, a Leaſe fo2 years in Truſt is fozfeitable fog 
Felony, fo2 the King's Intereſt, and by his Pꝛerogative; and 
ſo it was held Paſch. 7, Jacob. in Sir Walter Raleigh's Caſe in 
Scacc. that a Truſt of a Term is fozfeited, and ſo it was Ru⸗ 
led Trin. 11 Jac. in Abington's Caſe: But the caſe of an In⸗ 
heritance in Truſt is not reſolved. And in 2 Car. 512. it is 


beld that a Term in Truſt is foxfeited, but not a Fix in Truft. 


Hill. 3 Car. x. Scacc. Babington's Caſe; held that if the King's 
Receiver Purchaſe a Leaſe in Truſt, it is lyable to the King's 
Debts, though it were afterwards aliened. And in Paſch. 12 
Car. C. B. in Sir Anthony Anger's Caſe, it is held, that a Leaſe fo 
years of an Advowſon in Truſt, ts fozfeited by the Qutlawzp 
of Ceſtuy que Truſt ; but it is held there likewiſe,that the Ring 
_— dave a Qu. Imp. 0z an ectment, but a Subpœna 
only. | | 

And great regard ought to be had to the King's Revenues 
in this caſe, becauſe of the conſequence of it: a Truſt 
does not hinder a man from granting over the Term; as 
is ſten in dayly pꝛactice. If one Obliye commit Felony, the 
whole Obligation is fozfeited. And it was reſolved in Hill. 30 
Eliz. B. R. that matter of Account is fozfeitable to the King by 
— tho; not transterrable by Gant, as a Truſt of a 

rm 1s. 
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And if it be lo, that the Truſt of a Term is foxfeitable , 


then the Dueſtton will ariſe betwirt the Felon and the King, 
whether of the two chall be pzeferred : And it is clear, that 

the Felon Cannot have a Truft againſt the King, and the Truſtee 
can have no colour to withold it from both the Felon and the 
King, and the King map Pardon and reſtoze it to the Felon, by 
which means the Truſite would loſe the benefit of it. And 
certainly in all reaſon, the King ought to be p2eferred befo2e 


the Felon; fo2 otherwiſe, the Puniſhment of Felony and the In. 


tereſt of the King's Revenue would be both avoided. 

Alſo a Truſt is a Right in Conſcience to take the p2ofits, 
and enſues the nature of the Land; fo2 by the 5 Ed. 4. there 
ſhall be a poſſeſſio fratris of an Uſe. And by Co. Lit. Ceſtuy que 
uſe may take a Releaſe as Tenant at Mill; and Truſs are 
look't upon by Acts of Parliament as Lands; Vide the Sta- 
tute of Mortmain, Frauds, &c. Nay, they were look't upon as 
ctieping up to the deftruction of the Common Law, and there- 
foze the Statutes of Bankrupts, enable the Commiſſioners to 
Diſpoſe of them. And although a Truſt in Ft be not fozfeited 
to the King, by way of Eſcheat, as is held 2 Cro. 5x3. the rea⸗ 
ſon of that is becauſe the King has a Tenant in by Title ; 
and if it were otherwiſe in that caſe, the Lozd would be p2e- 
judfced ; but there can be in this caſe no pꝛejudice ta any third 
perſon, fo2 the Lands here are held of the King: In 31 Ed. x. 
Rot. 30. in Scacc. in the Treaſurer's Remembrance; if a Baron 
purchaſe Lands in Fee Joyntly with his Feme, yet they (hall 
be lyable to the King's Debt, after the Husband's Death, if 
his Mike Survive him. And it was held in 22 Jac. in Cur 
Wardor that a Power of Revocation in the party is ſubject to 
the King's Debt. And ſince we are here in a Court of Con⸗ 
ſcience, it is not conſcionable fo2 Sir George Sands ta kirp it 
to himſelf; and leſs conſcionable fo: him to withold the 
Fle⸗ſimple from the King. And no Afar of the Adminiſtratoꝛ 
to hold the Term in Truſt fo the Felon, will debar the King 
of it; becauſe it is Aſſets to Debts, Vide 40 Aſſ. 35. that 
the Aſſent of an Executo2 is not neceſſary, in caſe of a Legacy 
given to the King. And concluded pro Quer. 

Sir Robert Atkyns argued pro Defendente, that neither the 
Truſt of the Inheritance no2 of the Leaſe was kazkeited. 

Firſt, A Truſt is altogether the lame that an Uſe was be⸗ 
foe 27 Hen.8. and they have the ſame Parents, Fraud and Fear; 
and the ſame Nurſe, a Court of Conſcience. By Statute 
Law an Uſe , Truſt o2 Confidence, are all one and the ſame 
tbing. 723hat an Uſe ts, Vide Pl. Com. 352. and 1 Rep. in 
Chudley's Caſe; and they are collateral-to the Land: A Ceſty 
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que Truſt has neither Jus ad rem no2 in re. Now fo2 the 
firſt Point, a Truſt in Fxe-limple is not foxfeited, fo2 theſe 
Kealſons; Firſt, Jt is not an Intereſt at Common Law; and 
therefoze not fozfeitable. And it was one of the chief cauſes, 
why Uſes were Jnvented ; viz. to p2event kozteitures, as ap- 
pears in Hob. Rep. Seignior Sheffield's Caſe. And in this re- 
ſpect, they do not differ from Common 02 Rent; which are 
not fozfeitable : And x Rep. Chudleigh's Caſe, they are neith:r 
Chattells noꝛ Jnheritances , but Amphibious ſozts of things, 
and ok an Unnatural Generation; and the Co:nmon Law 
Has no regard to them. Vid. Dr. and Stud. 98 Lane's Rep. 104. 
Perk. 69, 89. Mo Dower, no2 Tenancy by the Cutteſie of an 
Uſe. An Action of Treſpaſs lies againſt a Ceſtuy que Uſe; 
Pl. Com. 3. Dyer 340. 12 Rep. 2. not fozfeitable fo2 Treaſon. 
Bulſt. 2. part. 337. Noꝛ do Acts of Parliament take notice of 
them, ſo as to Countenance them, but to ſuppzeſs them « Inſt. 
71. and to ſuppozt the Rules of Law; Dyer 10. Pl. Com. 58. 
Dyer 134,163. they are barred by Fines, run along with the 
Land, and there ſhall be Poſſeſſio fratris of them, x Rep. 136. b. 
They were not at the Common Law, but were lately found out, 
Vide Hobart's Rep. 338. 

Firſt Objection, Uſes are Countenanced by the Law; foz 
Lit. Ceſtuy que uſe ſhall be impannelled on a Jury. | 

Reſp. The reaſon of that depends upon the Statute of 
2 Hen. 5. c. 3. A Truſt does not lie in Tenure, and therefoze 
is not fo2feitable. 3 Inſt.z 1. 25 Ed. 3. of Treaſons does not ex⸗ 
tend to Uſes. 3 Inſt. 19. And it would be unreaſonable ta ſub- 
ject the ſame Lands to double fozfeitures ; viz. by the Owner 
of the Land and by the Ceſtuy que Truſt. Vide Lane's Rep. 


42. 

Belides, a man's Jntereſt in an Uſe, is fn the Nature of a 
right of Action, which is not transferrable 2 10 Rep. 48. 52. 
3 Rep. 2, 3. No remedy fo2 it but in Equity; and it the caſe 
in 10 Rep. had not been ſettled, it would be hard to maintain 
it foꝛ Law; and co it has been held by good Opinions. And 
the Toꝛd by Eſcheat, is to hold the Lands Diſcharged of the 
Truſt, and by the ſame reaſon ſhall not have the fozteiture of 
it. Vide Mo. Rep. 196. Princip. Paſch.8 Jac. Fo2 Authozities, 
Vide 3Rep.2,3. 2 Cro. 5 12, 513. 5 Ed. 4. 7. Bro Feoffment all Uſes. 
A Feoffee ſhall hold Lands diſcharged of them; and the Lozd 


of a Gillein was not to bave them till 19 Hen. 8. c. 15. 1 Inſt. 


19. 33 Hen, 8, and other Acts, which give the fozfeiture of Uſes 
in particular caſes, ſhew that they were not tozfettable be⸗ 


foze. 


Second 
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have always bern Dilcountenancev by the Judges ; x Cro.230. 
Mo. Rep. 810. 10 Rep. 52. and 15 Jac. 1. Exchequtt Chamber 


held that Lamper's Caſe deſerved to be quſtioneb, ik it were. 


not ſettled, | =—_ = 
Second Point, A Truſt fo? years is not fopfetted ; Firſt, Be: 
cauſe. the Ceſtuy que Truſt had no legal Intereſt. oa 


e had no legal remedy to gain poſſeſſion. Thirdly, The. 


ond by Eſcheat would hold the Lands diſcharged of it, und 
therefoze in this caſe, the Truftte fo2 years ſhall have the ad- 
vantage of it. And 2 Cro. 512. does not warrant the con⸗ 


trary, in caſe of a fozfeiture lo: Felony; fo2 there was not in 


that caſe any Leaſe from the Xing, but a perſonal contract 
which is not deviſable, as the Intereſt of the Term was here, 


And the Lord Cook in his 3 Rep. takes a difference betwirt 


Choles in Acion opperſonal, and Frauds apparent; where kher 

is a fraud apparent, their will be a Foyfeiture ; but there ts 
none in this caſe: There was no Fraud in the Creation of this 
Leaſe ; the intention of ſeparating it was, to be a ſecurity to 
the Inberitance. And Armſtrong's Caſe there cited, is not 


like to this caſe; foz in the caſe of a Bond, the party has a 


legal Intereſt to Foxfett ; and Fraud intended upon the Starure 
of 3 Hen. 7.c. 4. ts the __ a Foꝛzteiture of — 
u 


Conveyan on if 
it 


tc. 


494 


Mich. 20 Car II. in Scaccario. 


—_ —— 


But no ſuch Fraud appears here. Vid. Lane's Rep. 104. 42. 
Mich. 7.Jac.Lib. Decretor' in Scaccario 146. and Sir Walr.Ralcigh's 
Cale, there Fraud was the reaſon and ground of the Judgment. 
I a Leaſe be Aſſigned in Truff, and then the Inheritance be 
purchaſed, and the Purchaſer be Attainted of Treaſon , the 
King ſhall hold the Eſtate diſcharged of the Leafe, becauſe here 
is Fraud and Covin. And in Chudleigh's Caſe, x Rep. A Truft 
in Fee-ſimple is to many purpoſes Regarded as a Chattel; ſu 
that this being here the Truſt but of a Chattel, will not enfozce 
the Fozfeiture. Vide Dyer 143. And if the Leaſe in our caſe 
wait upon the Inheritance, then it is koz the Defendant ; any 
it will wait upon him as well as upon the Offender , if he 
have the Inheritance. And Judgments in Equity ought nor 
to contradict the Rules of Law, oz delight to make Fozfeſ- 
tures, Lane's Rep. 54. d Truſt of a Term 0 which a Dus- 
band has in right of his TUife is not Fozfeited fo the Felony 
of the Husband; which does not contradict Abingren's Caſe, 
fo2 there was a fraud, and ſo there was in Chirton's Caſe, Dyer, 
and ſo he concluded pro Deſendente. | | 


Hale Chief Baron, There is no queſtion concerning the Foz⸗ 
feiture of tbe Fee-ſimple in Truſt ; fo2 that muſt ariſe by EC 
cheat, and there can be no Eſcheat but pro defectu Tenentis. 
But here is a Tenant in eſſe: JC the offence committed had 
bien Treaſon, then there might have bien a Queſtion, whether 
the Inheritance in this cafe ſhould be Fozfeited, in regard the 
Rent and Tenure have a continuance. But whether Sic 

e Sands ſhall hold the Land diſcharged of the Leaſe, oz 
that the King ſhall have the Term ts the ſole doubt. The King 
does not gain an Interſt in a Truſt by Fozfeiture, as he does in 
Dobt; foz there the Intereſt of the Bond paſſes to the King, 
and Pzocels lies to recover it in the King's own name. Ano 
it is queſtionable, whether the King can yave this in point of 
Prerogative in Caſe of Felony, tho' perhaps mo2ze might be ſatd 
if the Offence had bien Treaſon. Jt is the Intention of the 
Party, that Creates and Governs Uſes and Truſts : And 
therefoze a Leaſe ſhall be deemed to attend the Inheritance, 
if it appears that the parties intended that it ſhould do fo ; as 
bere it Does. And then it is no moze than a ſhadow, an ac⸗ 
ceſſs2p to it; fo otherwiſe, it would not be attendant of it. 
And then it cannot in this caſe go to the Felon ; but to the Ad⸗ 
mintſratoz of George the Son. And here they are confolidas 
ted by the Intentton of the Mill, which directs that the Tru⸗ 
ſtecs ſhall make Conveyanccs accozdingly ; no: is it kept on 
Foot, but only to avold meſne incumbzances , which — — 
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affect t the Inheritance And this appears to have bien the Ins 
tention of the parties, when the kee was purchal 

foze the e in the caſes 
of Leaſes foz years in Truſt, that babe bien Fofteited, 
Fraud was the ground of it in the cales that habe bien cited. 
Er Adjurnatur. 


Afterwards in Faftcr Tem Anno 21 Car. 2. The Barons Des 
livered their Opinions. | 

Baron Turner pro Defendente , That here is no Fozfeiture, 
neither of the Inheritance, noz of the Term, Chat the Jn- 
heritance in Truſt was not Foxfeited, he quoted Co. 3. Rep. the 
Marqueſs of Wincheſter's Caſe, Co. 12. Rep. 1, 2. 5 Ed. 4. 7. 


Cro. Jac. 513. and the Statute of 33 Hen; 8. c. 20. concerning 


Fo2feitures fo2 Treaſon admits it. 
Secondly, That the Leaſe was not Forfeited , he argued 
from it's being attenvant upon the Inheritance, and quoted, 
Co. Plea. Cor. 19 | 
Hale Chief 5-95 There are two main Points in the caſe, 
Firſt, TUhether the Inheritance be Fozfeited 2 Secondly, Che- 


ther the Term for years be? And J hold that neither ig oxfeited. 


Firſt, The Truſt of the Inheritance is * Foxfeitable in 
caſe, becauſe it it were, the King muſt be in by Eſcheat; wh 
cannot be but koz want ofM Tenant; and bere the Foie 
ate Tehants. And at this dap a Truſt in Fee, oz in Tail ig 
not Foxfeited at Common Law; but by the Statutes ot 26 Hen. 
8. c. 10. and Hen. 8. c. 20. fo2 Treaſon, as appears by the 
wor 6 of the das. And A ew ry Co. 3 — the Mar. 
Wincheſter s Caſe 


caſe. A 0 en 
| * ret to im. 
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Wardor that if the King's Debtoz have a power of Revocation, 
that makes them lyable to the King's Debt : And that was 
the reaſon ot Babington's Caſe, in Cur. Wardor* in 30 Car. and 
of Hoad's Caſe, in Paſch. 4 Jac- where Lands in Truſt foz a 
Kecuſant were ſubjected to the Debt of 20 l. per menſem ; ſo in 
41 Eliz. Babington's Caſe, a Truſt lyable to a Debt impzeſt, 
becauſe Ceſtuy que Truſt has a pzofit by it, but that is a 


* Special caſe , and grounded upon a Special Courſe in the 


Exchequer. But the Foxfeiture of an Inheritance fo2 Felony 
depends upon another reaſon, viz. upon the want of a Ten- 
ant, which does not hold in this caſe: And tn the Statute of 
Hen. 8. of Uſes this reaſon of Law appears. as alſo in the 
Statute of 17 Hen. 7. of a Purchaſe by a Villain in Truſt, 
becauſe the Lozd has a Tenant to anſwer him his Servt- 
ces. ? 4 
R — 1 If this Truſt be not Foꝛteited to the King, who ſhall 
_ | 

Reſp. The Feoffie Sir George Sands ſhall now hold the Lands 
diſcharged of it, as in caſe of the Gzantee of a Rent in Fie⸗ 
ſimple, who dies without Heirs, the Tenant of the Land ſhall 
hold it viſcharged of the Rent, becauſe there is no other that 
bas any Title to it; and ſo he concluded that Point. 

The Second matter is, whether the term toz years be here 
Fozfeited ? And J deny that it is. There is a diverſity be- 
twirt a T.rm Aſſigned and a Term o2iginally created: If a 
Term be Adſigned in Truſt with Fraud, it is Fozfeited by 
the Outlawry of Ceſtuy que Truſt, becauſe it is only a Chat- 
tel and ſo eſteemed ; wherewith agrees Cro. Jac. 513. and Ba- 
bingron's Caſe befoze cited; and Sir Walt. Raleigh's Caſe ; and 
ſuch a Truſt ſhall go with the Jnheritance and fs governed bp 
it, as Mo. Rep. Lord Molineux's Caſe; where it was beld that 
it ould go to the Yefrs of a Man's Body; and ſo in ſome 
caſes, a Term fo2 years ſhall go along with an'Jnberitance 

As if a Feme Covert has a Truſt 
foz years, her Husband cannot diſpoſe of it, as he may of a 
Tcrm not in Truſt. Vide Co. Lit. Chap. Remitter. And in 
many. caſes Truſts are ruled by other Rules of Equity than 
Lands are, as in caſe of a ruff in Fe, a Courtof Equity 
does not make it Aſſets to an Heir, as it does a Truſt foz years 
in the Hands of an Executor; ſo that the courſe of Equity go- 
verns them. A Trut foz years cannot be limitted in Tail with 
remainders over, no moze than a Term fox years can. A 
Truſt of a Term that follows the Inheritance may be reſem- 
bled ta d Box of Charters, which ſhall: go to the Heir with the 


Land, that they concern 4 H. 7. 10. but if the Owner —_ 


— 
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them over, then they ſhall go to the Erecutozs of the Gzantee ; 
fo2 by the Gꝛant they become ſevered from the Inheritance, and 
become Chattels in groſs, 8 Ed.4.3. So here, if the Leaſe hav 
bien aſſign'd over ano ſevered, it would have been foxteited; 
but ſo long as it is attendant upon the Fee, it is not foz- 
feitable. Noz was there any Conveyance oz Appointment in 
this caſe to make it a Leaie in groſs, And therefoze it cannot 
be foafeited fo2 theſe Reaſons, | 

Fir, Becauſe the Eſtate in Law of the term was not in the 
perſon Attainted, but in the Leſſee ; and if it were liable to be 
fozfeited, it muſt be fozfeited as being a Chattel in him; fo 
if not a Chattel in him, it is not fozfeitable by him. And this 
term could not by any means come to the perſon attatnted, 
fo2 he was not the perſon foz whom it was deſigned, but to his 
Bzother George, and then it muſt go as a Chattel to his Exe⸗ 
cuto2 02 Adminiſtratoz , who is Sir George the Defendant. 
And if it were not a Chattel in George, it cannot be ſo in Free- 
man, but muſt attend upon the Inheritance: So quacunque via 
dari, the term here is not fozkeited. 

Secondly, My 2d Reaſon is grounded upon the Intention of the 
Diregoz and Deviſoz, that it fhould attend the Inheritance 
and be convep' d over accozdingly, that it might not be kept 
alunder. And the Devllo? directed, that both Eſtates ſhould be 
convey'd over to Freeman and George Sands, deceaſed: But 
George had a power to diſpoſe thereof, which he has not done. 
But if it had been limited to the firſt , ſecond and third Sons of 
George in tail, then George would not habs had a power to dil⸗ 
poſe of it, becauſe then it would have depended upon the Free⸗ 
hold. But as this caſe was, George might by his act have 
diſpoſed thereof as Heir, the Leaſe being an attendant upon 
the Inheritance, but it would not be fozfeited, Cauſa qua 
ſupra. 

Thirdly, The Perſon attainted is not the firſt Perſon to whom 
it was limited; but he came to it as Heir, and by conſequence 
takes it as part of the Inheritance, and he bas no other In⸗ 
tereſt in it; As when a Moztgage fo? years is affign'd over 
in Truſt to attend upon the Inheritance , purchaſed by the 
MWoztgagie. And if it were otherwiſe, many Jnconvenlences 
would enſue in caſes of Marriage⸗Settlements, and other 
Settlements of Eſtates, fn which it is the common courſe to 
p2eſerve ſuch a term, and not to let it dzown in the Inheritance. 
Foz if the term were but fozfeited in ſuch a caſe , it would 
fruſtrate the whole deſign ok the Settlement. Sir Walter Raw- 
leigh's Caſe in the Exchequer was to this effect ; viz. Queen 
Elizabeth purchaſed a Leaſe foꝛ pears, and gave it to = — 

Awleign, 


a 
4 
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Rawlcigh, and afterwarvs ſhe purchaſed the Fee, and intended 

to give it to Sir Walter likewiſe; who to pzevent a Merger, 

aſſign'o over the term to his Son. then a Child of ſir years of 

age: Afterwards the Queen convey's the Fee to Sir Walter, 
who letled it upon his Son; but the Conveyance was void in 
Law. Afterwards, in primo Jac. Sir Walter was attainted of 
Treaſon, and then granted over all his Goods and Chattels in 
CTruſt fo2 himſelf; and then made a Leaſe of his Lands foz 
99 Years, if be ſhould ſo long live, in Truſt fo; himſelf. And 
it was adjudged, that the Leaſe ſupra was fozfeited , though 
aſſign'y to his Son, becauſe there was Fraud apparent, and 
bimfelf took the P2ofits and had ſurrend2ed and taken a new 
Leaſe of the Biſhop of whom it was held; and that the King's 
Inheritance was diſcharged of it, oz at leaſt that it ſhould be 
attendant on the Jnheritance that was fozfeitev. So he con⸗ 
cluded pro Defendente ; and Judgment was afterwards given, 
quod Defendens eat inde fine die. 


Aprice verſus Hayes. 


N Ejecione firmæ upon a Special Verdict the caſe was this, 
viz. A Pꝛioꝛ and Convent in primo H. 8. made a Leaſe of 
Lande ao; three Lives to A, and aſterwards made another Leaſe 
of the ſame Lands to B fo Fifty years; and afterwards made 
another concurrent Leaſe fox Sixty years to a Third perſon. 
Afterwards theſe Lands came to the hands of King Henry the 
Eighth, by the Diſſolution of Monaſteries, and from him by 
deſcent to Queen Elizabeth; who in June, Anno Regni ſui ſep- 
timo, reciting the good. Service perfozmed by one Jones in 
France, who was flain there, in Conſideration of Eighty Pounds 
patd, and ſoꝛ the maintaining of his Wife and Childzen, and 
reciting the (aid Leaſe fo three Lives, and that two of them 
were erpired, Gzanted the ſald Lands to the Mike of Jones fo2 
Sixry one years» after the Expiration of the ſald Leale to rhree 
Lives, 02 whenſoever the ſaid Lands ſhould come 233 
into the King s hands. And the ſole Queſtlon was, When the 
Leaſe made to the CUife of Jones was to commence ; viz, from 
the Death of the laſt Ceſtuy que vie, 02 after the Expiratton 
of the Leaſes foz 50 and 6x years? And whether oz no the 
party bas an Election, to have it commence at the Expiration 
of the Leaſe fo; llves, oz theſe fo; years? <6: 4) 
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Mountague pro Quer: The Leaſe to Jones's Tie com- 
menceth from the Expiration of the Leaſes fo2 50 and 61 pears: 
Foz ſo the Queen intended; and the Gzantie would elſe have 
no bencfit by it, which the Queen deſigned ſhe ſhould have: 
And here was a Conſideration of Pony paid, which elſe will 
return to no account. And it is foz the Queens Doncur to 
have her Patent ſo conſtrued. And if the Law will not make 
that Conſtruxion, yet the Gzantee, oz her Aſſignee (who is the 
party here concerned) ſhall have their Election, to have the 
Leaſe cominence after the Leaſes foz years are determined, ut 
reg magis valeat; fo2 that the Mozds here are in the Diſ- 
junctive, which always ſeund in favour of the perſon that is 
to take by them: Vide 6 Co. the Biſhop of Bathe's Caſe, & 
8 Co. the Earl of Rutland's Caſe , Trin. 1653. B. R. Stevens and 
Capel's Caſe , Dyer 3 12. & 6 Car. Keble & Hall's Caſe, B. R. 
and that ſuch Election ſhall go to the Aſſignee; Vide Mo.Rep.8 5. 
10 Rep.Clun's Caſe 3 and ſo he concluded pro Quer. 

Afterwards in Hillary Term, 20 & 21 Car. 2. Winnington 
argued pro Deſendente: | | 

Firſt, He ſaid, the Queen was deceived in her Gzant, and 
therefoz2 the Patent void; becauſe ſhe did not recite all the 
Leafes that were in being. But to this it was ſaid and held 
per Curiam, That no Leaſes in being need to be recited, but 
only thoſe that are upon Record; and not Leaſes made by 
Subjects, which by Intendment cannot be known no2 diſcovered 


by the party. But Winnington urged, that the King's Grant 


thould be vold, when the King was deceived, and where his 
Gꝛant operated contrary to his Intention; 5 Rep. 93, 94. 
Yely.47. 1 Rep. 44.45. Anderſ. 1 Part 93. 8 Rep.55. 

Secondly, De conceived, that the Leaſe to Jones his Mite 
commenced after the Death of the laſt Ceſtuy que vie; Vide 
Plo. Com. Stapleton's Caſe , 6Rep. 36. Dyer 312. Stevens and 
Halrs Caſe Hill. 1653. And that the Leſſee ſhould not have an 
Election d gainſt the King; becauſe here the King took notice 
of the Eſtate fo three Lives only, ana mentions no other. 
And therefoze the King's Intention ſhall be taken to have bien, 
that the Leaſe ſhould commence then; and the Statute of 
c$ Eliz. of Confirmation does not make this Leaſe good ; and 
concluded pro Defend. 


Stroud pro Quer': The Intereſt granted to Jones his Mile 
ſhall commence when the Lands were to come into the Queens 
hands, and not befoze, foz theſe following Reaſons ; 


Firſt, 


— — — — 
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Firſt, In regard of the Conũderation; which was the Ser⸗ 
vice perkoꝛmed by Jones in his lite time, and the Mainte 
of his Mike and Chilvzen ; fo? if the other Expoſition wer 
admitted, it would not be effectual foz the benefit of the 
Gzantte. f 

Secondly, In regard of the Pꝛoſit which the Queen had by 
Gzanting it, which was 80 J. which is a valuable 7 
and foz which there ought to be a Recompence ; but there 
be no Recompence in this caſe foz it, if the Leaſe begin at 
any other time, than at the End of fozmer Leaſes foz 
pears, | | wa 

Thirdly,The Intention of the Queen and of the Party wag 
fo; and the Queens Charity implies as much, who deſigned to 


confer a Boon upon the Patentee. . C 
Fourthly, The Rent was reſerved ſo, as to become due after 
the Death of the laſt Ceſtuy que vie. 15 

Fifchly, The King's Grants ſhall be conſtrued beneficially foz 
the Subject, Co far fozth as ſuch Conſtruction is conſonant to 
the Rules of Law, 

Sixthly, The King's Intent appears to be ſo, and the wozds 
[which ſhall firſt happen] ſhall be underſtood to make an Eſtate 
good, and not to deſtroy an Eſtate; Bro. Patents 93. & in 
1 Rep. 45. fozmer Leaſes need not be recited, And if wozds 


map be taken in two different ſenſes , that ſenſe ſhall be taken, 


_ bhich makes the Gꝛant good, 2 1 Ed.4.44 


_ The Eſtate fo2 three Lives is only taken notice 
of. 

Reſp. It is not fozmally recited, but is only mention'd in a 
Clauſe where it is ſaid Quz omnia are to come into the Queens 
hands, Poſt, &c. 

Object. Jt ſhall be intended to commence after the Death of 
the laſt Ceſtuy que vie, fo2 the benefit of the Childzen. 

Reſp. Fozthat Reaſon it ſhall be intended to commence after 
the Leaſes fo2 years ate ended; becauſe that is moze beneficial 
fo2 them: And he concluded pro Defendente. 


Hale Chief Baton: There is no queſtion but the laſt Leaſe (g 
good in its Creation, and it map take effec in Reverſion, 02 by 
ſurrender of the other Leaſes ; and if it had bien foz One 
hundred years, it would have been good fo2 ſa many of them as 
remained unerptred at the determination of the other Leaſes : 
But when it ſhall commence , depends upon the. Expoſition 
of the Letters Patents: If it be intended to be a Leaſe in 
Reverſton, all is well. But if the King intended to grant a 
Leaſe in poſſeſſion, then the Gzant is vold, though * be a 

ent 


. 5 
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Bent roſervey: Foz the Rent woulv not be payable til 
Leaſe wok effec in Jntereff. _ ik all the Leaſes had been 
— the Leſſee might have had an Eleckion; -becauſe then 
. foo notice of che Eſtates in being ; but here 
ke trot recited? But the patent refers only ts the Efate 
fo2 three Lives; and the determination of that Effate' by Surs 
render, Foxteiture oz alio modo. Et — 


| Pugh verſes Open. 


4 


A 9 Adlon poi the Caſe was Wa ir" fianderous 
Mos poker of a Juſtice of Peace ta his Servant ; 
viz. Your Maſter's Witneſſes (in ſuch a Cauſe) were perjured ; 
and your Maſter is the maintainer and upholder of them. After 
a Uerdict fo2 the Plaintif,it was mov'o in arceſt of Judgment, 
that the (Uozws were not acttonable. And of that Opinion 
were Baron Rainsford' and Turner; becanſe the Aoꝛds di 
relate to bis Oflite ol Juſtice, but were Nas of a uy 
Perſon: Not like to the caſe in 4 Rep.r6. And it was n 
— he upheld thelc-Ferjury, but only count i AN wad 
ns. 
Hale Chief theen; contr. o theſe 1} 
Scandal to his Office; and wpholding here;/m | 


meaning than abetting them in their . But Ae 


was arreſtey. 


The aug General 122 The cf = 


Droitwich, | 


1 Pon Pyoceſs againſt the Comontiun lo a Fee-farm Rene, 
the caſe was this: The Corpozation of Droitwich , be⸗ 


tug an ancient Coppozation befoze the Reign of King 
— Second, 89 L in Black- Rent was reſerved; and now r 
1 —— was demande d. I 13) Ny 
: Anciently'in the time « — the 
15 —— All che of Hing. 
' Edward the Third, all Fee farm Rents wert reſerved in Black- 
Rent; i.e. in Silver-Bullion,unſtampt but refin'd and melted 
down; and there was a Special er appointed to view 


anti weigh it: But afterwards in King Edward the Third's 
time, that Coynage was in uſe , which- requir'd an allay, 
Cccc | 5 |. per 


(s) 
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5 1. per Cent. was allowed to the King by the Subjeay- in lieu 


of Fine Silver: So that he that was to have pald 100 l. in 
Black Mony, wag then obliged to pay 105 L in Sterling. And 
this was letled by Act of Parliament, as an impartial Compo- 
ſition betwtrt the King and People, in the Reign ol King Ed. 3. 
Et Adjornatur. | 
As * 


Between Savile and the Qxeen · Mother: In a Bill in Equi⸗ 
ty, the Court held upon the Statute of 33 Hen. 8. that any Mats» 
ter in Law, as well as Equity, might be alledged as well as 

leaded by the Subject , in his Diſcharge and Exoneration. 
And that it bad been often allow by the Court; and upon 
that ground a Demurrer to this Bill was over ⸗ rule. 


Inter Berkeley & Morrice. 


Pon a Prohibition pzayed to the Admiralty, the Caſe 
k-L appeared to be this; viz. Morrice was Captain of a 
Puvate Man ok Mar, in which Berkeley had an Jntereft ; 
and Morrice took a Merchant Ship beyond the Line, laden 
with divers Merchandizes. keley ſued Morrice in the 
Court of Admiralty to have an Account: Morrice pleaded there 
the Statute of 2 1 Jac. I. of Limitations , the Cauſe of Acton 
being of moze than Deven years ſtanding befoze the Suit 
commenced, as appeared by the Libel, And, now Morrice ſug⸗ 
geſted, that the Court of Admiralty would not receive that 
Plea, and therefoze pzay'd a Prohibition · And the Court held, 
that the Plea-ought to have been received, (oz that the ſaid 
Statute was pleadable there; and if it were not received, 
that the rejecting it was a good cauſe to have a Prohibition; 
as likewiſe if they receive it, and do not give Sentence thert- 
upon, as the Common Law requires. But a Prohibiriod lies 
not befoze Refuſal; becauſe the Oziginal Batter is examinable 
there. The Counſel on the other fide urgev,That the Reaſon 
why the Suit was ſo long delay d, was, becauſe of Morrice 
bis abſence beyond Sea: To which the Court reply o, Chat the 
abſence of the Defendant was not material; fo2 the Act p20» 
vides foz the abſence of the Plaintiff only. Et Adjornarur.. ' 


lune 
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Inter Brookes and the Earl of Rivers. 


Prohibition was p2ay'd to Cheſter , to ſtay a Suit there 
depending by Engliſh Bill, in which the Earl of Rivers 
wag Plaintiff againſt Brookes Defendant, concerning the Title 
to ſome Salt Pits: — _ * _—_ the — was 
ay d was, becauſe the Earl o y; Who was Chamberlai 
o Cheſter, and Judge there, had an Intereſt in the 5 
nd the Court heid, That where a Judge hag an Jitter 
neither he noz his Deputy can Determine a, Cauſe, oz Sit 
Court; and if he does; a Prohibion lieg. But becaule it di 
not appear upon Examination, that the Chamberlain had gn 
Inteteſt, therefoze a Prohibition was not granted in this 
Cauſe: Tho'it dpp2ear'o that the Earl of Rivers had married 
the Earl of Derby's Siſter ; fo2 Favour ſhall not be pꝛeſumed 
in a Judge: Vide Co. 12 Rep. 114. The Earl of Derby's Caſe 
accordant, upon a Suit in Cheſter, in which the laid Earl was 
concerned. 


Browne verſus Sir Edward Lake. 


Rowne pzay'o a Prohibition to the Eccleſiaſtical Court of 
Lincoln; becauſe he was Pzoſecuted there ex officio upon 
Articles erhibited againſt him, fo2 not coming to Church, and 
fo2 ſitting Irteverently thete when he did come, and becauſe 
they tared Coffs againſt him. And the Court doubted, whether 
Coſts ought to have been tared in this Cauſe, becauſe it is not 
a Cauſe betwirt party and party; but pzomoted ex officio 
fudicis, and per inſtantiam Curiæ, though a perſon be allign d 
by the Court to pꝛolecute it. And afterwards, by the tnevias 
tion of the Court, the Coffs were mitigated ; and the party 
ſubmitted to pay them , and to confopn to the Laws of the 


Chutch, 
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De Termino Paſchz, Anno 21 Car. Il. 
Regis. 


In Scaccario. Fl 


Nota, by the Chief Baron; that if a Super be ſet upon 
one of the King's Collectors concerning his Collegion, 
whereby he becomes a Debtoz to the King, that yer 
Pꝛoteſs of the Pipe by Scire facias and Extent thereupon, ſhall 
not iſſue againſt him, as tn caſe of Debt, but only a Pyoceſs 
ad computandum. And becauſe Pꝛoceſs of the Pipe had iſſued 
in this caſe, ft was diſcharged ex motione of Mr. Sawyer. 


The Attorney General verſus the Town of Farnham 
Mi in Surrey. 


N a Quo Warranto againſt them, foz uſing a Fair and 
Market, and taking Toll, &c. Jt was ſald by Hale Chief 
Baron, that a Cozpozation by Pꝛelcription map be known by 
two different Names; as of Burgenſes, and of Ballivi & 
Burgenſes. But if the Name of Ballivi & Burgenſes be a 
Name which they have received within time of Memozp; 
they cannot then pꝛeſcribe by it, but by their ancient Name, 
till ſuch a time, and then, &c. as in Dyer. And aſterwards 
Iſſue being taken, whether they h3d Toll by Preſcription o; no; 
and it being found koz the Defendant, it was moved in arreſt 
of Judgment, that there had been a Diſcontinuance , becauſe 
there was no Ifſue joyned az to the other Liberties that were 
claimed: And this Acton is not aided by the Statute of Jco- 
fails; quod fuit conceſſum. Woes 
But the Chief Baron ſaid, they came too ſoon to urge that; 
becauſe Judgment was not yet given. And befoze Judgment 
there is no Diſcontinuance in the King's caſe. Foꝛ the Attorney 
General map yet pzocied by the King's Prerogative, to take 
Iſſues upon the reſt , 02 may enter a Nolle proſequi. And if 
be will not pꝛocted, the Court may make a Rule upon him ad 
rephcandum. And ſo there may be a Special Entry made of it. 
CUherefoze non allocatur. 


Friend 


— . — 
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Friend verſus the Duke of Richmond. 


Pf was. Honght of a Judgment in EjeQtione firmæ, 


and in the recozd a Space was left to inſert the Coſts, (3) 


which had not pet been tared, and it was now pzayed that it 
migbt be amevded: But becauſe it appeared upon Examina⸗ 
tion, that the Bccozd was not pet certified,:the Plaintiff was 
at liberty to get Coſts Tared, and ſa fill up th? ſoxce. and 
make the Becazp.perfect. Ee 4 

And per Hale Chief Baron, If ſuch an imperfect Recozd had 
blen tertiſied, pet it might be amended by Rule of Court 
here ; and then Kit be removed by Error, the Court there muff 
amend it. Foz it is tbe conſtant pzactiſe, that if a Record 
be removed into the King's Bench, out of the Court. ot Com- 
mon Pleas by. CTUtit of Error, and afterwards amended by 
Rule of Court in the Common-Pleas, the Court of King's 
Bench muſt amend it accozdingly ; but without ſuch Rule, 
they muſt not amend it; ſa if a Uccozy removed hither be 
miſtaken , it is amendable by the Becozd in the Common- 
Pleas, bought into this Court by an Officer out of the Com- 
mon Pleas : Becauſe theſe things are in affirmance of the firſt 
Judgment, and are therefoze favoured in Law. 


Caſtle verſus Lichfield. 


Nan Action upon the Caſe, bzought here and laid in Lon- 

don, upon an Indebicatus aſſumpſit foz Monp fo2 Tobacco. 
Wye Univerſity of Oxford demaàunded Conuſance of the cauſe, 
by reaſon of a Charter granted to them by 14 Hen. 8. and 
confirmed in the 13 of Eliz. By Act of Parliament, whereby is 
given to them, Conuſance of all Sufts -ariſing any where as 
gainſt anp Scholar, Servant 02 Miniſter of the Univerſity, de⸗ 
pending befoze the Juſtices of the King's Bench, Common-Pleas 
and others there mentioned, and bekoze any other Judge, 
tho' the matter concern the King; but the Court of Exchequer, 
is not mentioned in that clauſe : But in-the clauſe whereby 
are granted to them all Fines, impoſed upon any of them in 
any Court, there the Court of Exchequer is named; and the 
queſtion was, whether Conuſans ſhould be allowed by this 
Court in this Anton, by Quo minus per debitorem Domini Re- 
gis? Crooks 


(4) 


kt. — 
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Crook pro Quer. Conuſance lies not here. Firſt, Becauſe 
the Plaintiff is a Pziviſedged perſon here; and it is pꝛejudi⸗ 
cial to the King, that it Q<vids be allowed; fo2 the King may 
have the benefit of what is recovered here by his Debtoz, 
which advantage he would loſe if this demand of Conuſance 
de allowed; and it appears 2 Co. Mſt.x14. & Rolls 489. t 
where wo Pzivllkoges Conture; the firſt that Attaches 
pꝛevail. Secondly, The Attion is laid in Lenden, and is a 
trunſitozy Acton ; and being laid there, it ſhall not be altered 
by a demand of Conuſance; ns moze than in the rate of a 
County Palatine, when an Acton tranſitozy is laid eiſewhere; 
as it was reſolved , 10 Car. 1. vide 3 Hen. 5. 30. Thirdly. It 
ddes not $ppear, that the Conuſadee in queſtion extends to 
this Court, foz this Court is not named. Vide 8 Hen. 6. 18. 
And the woꝛds or other Court will not include it, after the nam⸗ 
ing of other inkertous Courts: As in 2 Rep. Archbiſk6p of 
Canterbury's Caſe: Upon the fanie teaſon it Has bien reſolve, 
that a Biſhop is not within the Act of 13 Eliz. of Leaſes 
made by Spiritual men. Aud fo2 Authozities, he kited a 
caſe in 14 Car. 2. between Shaletoſt and Wilkins: In which he 
(ad it had been adjudged ſo in this Court. 


Holloway pro Defendente cited 9 Hen. 6. 27. and ſais the 
W028 aliis Juſticiariis quibuſcunque, did compꝛehend the Ba⸗ 
rons of the Exchequer. And by the ſame reaſon that Conuſance 
fhould be ouſted here, by the ſame reaſon all other Officers 
of others Courts, if ſued here, ſhould be ouſfed likewiſe of 
their Pziviledges, Cojus contrarium eſt verum, as appears by 
dayly pzactice.Aiſo by the woꝛds here licer tangat nas the King 
has diſpenſed with his Pꝛerogative. & 

Object. 8 Hen. 6. 3 1. b. | 

Reſp. The woꝛds here are vel alibi infra Regnum Angliz emet- 

entibus. 
, Object. Wilkins Caſe. 

Reſp. That caſe went upon a particular reaſon ; there was 
a Copartnerſhip in the caſe. And it was derlated that the 
Univerſity ſhould not be pfejudiced thereby. The Demand 
there katied by the Lacheſs of the Defendant, who did not 
follow it. It has bien allowed in Chancery, which Court is 
not named in the Charter. And in 21 Eliz. In Poole's Caſe, 
upon an Inkozmation here foz making Carvs it was allowed, 


and the Dekendant not compelled to Plead. 


Hole 
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Holt pro Defendente. Firſt, A Quo minis is not a. Ctił oz 
Bill of Pziviledge, noz is it ſo caſſed; as when Puviledged 
perſons Sue in the Courts where they are Buviudged. Vide 
Dyer £28. 3 Leon. 22 3. But it the Plaintiff were an Account- 
ant and entred upon bis Account , that would alter the caſe, 
becauſe his attendante would then be requilite, de die in diem. 
But a Quo minus is now but a common Action. dere. It . aps 
pears by 38 Aſſ. Pl. 20. that a Quo minus did not ipe unleſs a 
Debt were confeſs't to the King, and then the King s Debtaz 
had a Quo minus for the King's benefit. . Do it appears by 
27 Hen. 6. 6. that a man in Cuſtodià Mariſchalli had the Pui⸗ 
viledge of the Court ol King's Bench, if he were ſued alibi, 
and might have a Superſedeas. which he cannot have now, be⸗ 
tauſa it ia now common pꝛactiſe, and tho Cuſtod. Mariſchat. ig 


but fixtirtous, and not real. - Vide 6 Hen-7. 9. Conuſance allowyy 
ed. Noz is there any pzejupice to the King, foz he may have 


Execution elſewhere : As appears, 2 Inſt. 115. And here the 
King has granted over the Conuſance, whereby he has depzi⸗ 
ved himſetf of any benefit thereby. Vide 21 Ed. 3. 33. 22 A 
83. Bro. Conuſance 25. And the wozds here licet tangat nos 
ate a bar to the King: As in Moor's Rep. 126. Reg, 187. And 
the King's Intereſt being here named expꝛelsip, the Patent 
ought-ta be held as ſtrong againſt him, as the Law would be 
fo him. if he had not bien named. 1 i TE 
Chief Baron, There are thzee queſtians in this caſe, Firſt. 
Mhether the Gꝛant extends to this Court, oz not? Second- 
ly, Whether it extend to this Action » And Thirdly, The- 
ther the Conuſance ought to be allawed here, the Action being 
laid in London? As fo the Caſe of Wilkins, that pas bien ct» 
ted, that is no Pzeſident ;+fo2 it was declared, that the Co⸗ 
nuſance there was not allawey, both - becauſe, of the Lachels 
of the Defendant , and upon a particular reafon-of Copart- 
nerſhip..- Chzee ſozts. of Perſons are Pziviledged in this 
Court, Debtors, Officers and Accountants entre upon their 
Accounts. The two latter ſhall have tbetr Pytvilepge.;.if they 
be lued elſewhere. , but not the firſt; His Paiviledge will not 
pzevent Conuſance, if the Gzant extend to this Court. Foz 
a Debtor has CHO only foz the King's benefit, which is 
now diſuſed. Conuſance is not to be allowed in, any . 
if it appear that by allowing it there would be a failer of Ju- 
ſice : Ag when they cannot try the cauſe, becaule it is local, 
But if this do not appear at firſt, the cauſe ſhall be adjozn'd 
thither — ay Enos 02 Irregular; Piocirdinge 
g Relummons liethj. Yornarur. - --: IT £51 59 
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Afterwards in the ſame Term, Jt was argued by Mr. Saw- 
yer pro Quer. and by Mr. Mountague pro Defendente. 

Sawyer, Conuſance ought not to be allowed in this cauſe. 
Firſt, Becauſe it appears by the Demand, that Tonitſance 18 
granted to the Chancellor 02 his Comiſſary 02 Deputy; but 
the Demand here is made by the Deputy and Baylift of che 
Viee-Chancellour ; and ſo by the Deputy of a Deputy, con- 
trary to the Gant made to the Univerſity. Secondly, The 
Defendant is not alledgey to have bien a Ptviledged perſon, 
when the cauſe of Actiou accrued, but only when the Action 
was commenced : And perchance he was not Pziviledgey 
when the cauſe of Action accrued ; and if ſo, he ought not 
to have it allowed. Thirdly, The G1ant extends not to this 
Court, becauſe not named, but only tothe Courts of King's 


Bench, Common Pleas and other inferſoz Courts. Fourrhly, 


It is not conſiſtent with the Dignity of this Court, to be in- 
cluded in the woꝛds and other Courts, &c. after the naming of 
ſeveral inferioz Courts. Fiſthly, Tf they have Conuſance of 
the cauſe, yet they cannot determin this cauſe, becauſe it ts 
laid in London: And they cannot try by Jury a cauſe laid there; 
becauſe it is out of their Juriſdiction ; and an thferio2 Court 
mult upon Comuſance allowed , pzoceed upon the ſame Plea 
and Declaration, as appears Co. Lit. 182. 4 laſt. 113. and 
they cannot compel the Platntiff to declare anew. 

 Mountague. It is Objocted, That Conuſance ſhall not be 
allowed in this Court. 

Reſp. The caſe in the 2 Rep. Arehbiſhops of Canterbury's 
Caſe, is to be intended where no Dupetio2s are named! betoze 
the General wozds, but  Jnfetiozs only: But without doubt. 
if there had bien any Superlozs named, the Mozds and all 
other Eccleſiaſtical perſons, would have compeehenved all. Ste 
in Co. Chart. 23. CUhere it is ſuid, that Communia pla- 
eita non ſequantur Curiam noſtram, extends to the Court of 
Exchequer. mr | 
. Object. Das bin made becauſe the Action lles in 
Reſp. Chis voes nat hinder the Conuſance, ſoz the Court 
das Jurisdiction in all Caſes, that concern Scholars oz Offi- 
cers; and the cauſe here is not to de removed, oz adjournen 
thither to be tried there, but ought to be difmiſs'c here, that 
y may begin again there ; and ſo ate the Pzeſivents. And 
clauſe in their Charter is, tbat thep may pzoceed as th 
pleaſe per Teſtes, accozding to the e x 07 Clvit Law, 
that the laping of the Venue in London, dogs not-yimver their 
Noe there, becauſe the Plaintiff muſt begin de * 
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It has bien Objected, that the Vice-Chancellor is but a Deputy, 
and theretoze cannot make a Deputy to Demand Conuſance. 

Reſp This is not material, fo a Bayliff may pꝛoperly De- 
mand it. | 

A ſourth Object. has bien made, becauſe the Defendant voes 
not appear to have bin a Pziviledged perſon, at the time that 
the Action accrued. 

Reſp. Me hall be intended to have bien fo, if the contrary 
appear not; and the Preſidents are with us as to that. 

Hale Chief Baron. It feems clearly to me that the Demand here 
is good, and that the Univerſity ought to have the Conuſance 
allowed: Firſt, Becauſe the Patent is General. that they ſhall 
have Conuſance sf all Cauſes ubicunque, &c. in Anglia, and power 
to pꝛocted as they will, accoꝛding to che Common 02 Civil Law. 
But ſuch a Patent would be vois at Common-Law: Becauſe 
not limited to a certain place, and becauſe it impowers them to 
pꝛocted accozding to the Cipil- Law: But this Patent is con⸗ 
firmed by Act of Parliament, 13 Eliz. and that as fully, as if 
it had been tranſcribed into the Act verbatim. 

Dcre are thꝛee things conſiderable. Firſt, Whether oz yo the 
Suit here by Quo minus, be a hind2ance to the Paiviledge of the 
Uniyerſiry? And J hold it is not, fo2 the Pꝛiviledge of a Debto2 
only Entitles himſelf to the Court, but is no bar to any 
other P?2ivilevge. | 

Secondly, (Uhether the Gzant extend to this Court oz not? 

Reſp. Jt does moſt clearly, becauſe the Gzant begins with 
Superio2 Courts, as King's Bench, Common-Pleas, and 
then deſcends to other Jnferioz Courts, dc. theſe wozds are 
ſufficient to compzebend this Court, which is not Superioz 
to the King's Bench oz Cammon⸗Pleas. And by the Caſes 
cited in 2x and 24 Eliz. it appears that this Gzant extends to 
Cauſes depending in the Chancery and Exchequer, Ergo, &c. 

Thirdly , UUhether oz no ik the Plaintiff be dilmiſt here, 
there will be a fatler of Juſtice ? 


Reſp. There will not, there was in 37 Eliz. a caſe betwirt 


Spelling and Jeffard : {Ulzere the Town of Maidſtone de- 
manded Conuſance, and it was held that the laying of the 
Action in London did not ouſte the Conuſance ; becauſe the 
Dult here was to ſtap and be dilmiſt, and the Plaintiff to 
p2oceed-there ab Origins de novo. | | 

Fo2 the better appꝛehenſion of this, it is to be known that 
there are the (ozts of Conuſance of Pleas. Firſt, There is 
Tenere placita, which does not ouſt any other Court of JuriC: 
diction ; but creates a concurrent Jurtſofction. The Second, is 
cognitio placitorum; as when a Plea is commenced here of 
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which the Conuſance belongs to another Court. Thirdly, There 


is a Conuſance of Pleas with an Excluſive Jurtsdiction , as 
in this caſe, that no other Court ſhall hold Plea, ac. and this 
is a Superſedeas to any other Court. Thezxfirſt is a Concur- 
rent Jurisdiction ; the Second is to be taken advantage of bp 
Plea, and after Tryal the Cauſe to be Remanded - The Third 
is Excluſive of all others, and is a Superſedeas to them, Vide 
20 Jac. B. R. in Halſley's Caſe, and 1 Car. B. R. where it is 
held, that the laying of the Action in another place is not mas 
tertal, becauſe they muſt begin de novo. 
Noz is the Objection material , that the Uice-Chancelloz , 
and not the Chancelloz demands Conuſance, fo2 the Court here 
is to ſuperſede upon notice of the Patent, Me concluded fo2 


the Univerſity, that the Conuſance ought to be allowed. Baron 


Turner Accoꝛdingly; and Conuſance was allowed accozdingly. 


| Day verſus Arundel. 


Pon an Engliſh Bill, to diſcover what Eſtate the Defen- 
dant claims in ſuch Lands, and whether they be tn 


Moztgage, and that there be a power of Redemption. The 


Defendant pleaded , that he was an abſolute Purchaſer ok 


them koz a valuable conſideration , and that ſome years after 


a Fine was levied to him cf them, and that he had no notice of 
the Plaintiffs Title: And the Court Held this to be a good 
Plea, without thewing at what time, ox foz what confidera- 


tion in particular; and the Chif Baron ſaid, that ſo it had 


bien ruled in Sherley and Fagg's Caſe lately in Chancery. 
Goddin verſus Wainwright. 


Prohibiton was pꝛapꝰo to the Spiritual Court, to ſfap' p20- 
A ctedings upon a Libel gzounded upon a Cuſtom, 
that rhe Conſtable of the Town, ſhould Collecx the Bates al⸗ 
ſeſſed fo2 Repairs of the Church, which the Conſtable 
rekuſed to do: The reaſon offered foz a Prohibition was, 
becauſe ft was not Tryable there whether the party were Con- 
ſtable 02 not, and duly elected o; not? But the Court denied ta 
Gꝛant a Prohibition, becauſe this matter is pleadable there; 
and a Prohibition lies not, unleſs upon Tryal-of it there, their 
Law and pꝛoctedings croſs the Common-Law; and in that 
caſe a Prohibition lies only till Tryal here, and after that a 
Conlultation ſhall be granted. As when a Releaſe is pleaded 
there; this is no cauſe fo2 a Prohibition, unleſs they pꝛocted in 
the tryal of it, contrarp to the courſe of the Common — y 
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De Termino Sanctæ Trinitatis, Anno 21 
Car. II. Regis. 


In Scaccario. 


Martin verſus Verde w. 


I Pon an Infozmation tam quam, graunded on the Act of 
Navigation, fog impozting Gaods in a Foreign Ship, 
contrary to that Act; the Queſtion was, CAhether oz 
no, ik a Fozeign Ship, Naturalized by the New Ack, being 
a Prize taken in the late Mar with Holland, be afrerwards ſold 
to a Fozeigner, who ſells her again to an Englich⸗man? 
TUhether oz no now the Oath muſt be taken again accowing 
tothe New act? And adjudged, that it needs not, becauſe the 
Ship was once lawfully Naturalized. 


Sir Nicholas Wolſtan verſus Aſton. 


Pon a Plea to a Bill in Equity, the caſe appeared to be 
thus; viz. A man upon marriage Covenanted to pay his 
White 1000 l. within two years after his death, and foz perfoz- 
mance thereof entred into a Statute ; but befoze this Cove- 
nant and Statute he had moztgaged part of his Land fox 
50g fo certain years : Afterwards he deviſed theſe Lands to 
his TAife, and her Heirs, if the 1000 l. were not paid to her 
accoping to the Marriage⸗Covenant, ſhe paying off the ſaid 
500 l. De died, and made his Mike Executrix, to whoſe hands 
Aſſets came; the 1000 l. was not paid to the TUife , the paid 
off the 500 1. and hav the moztgaged Lands aſſigned to her ; 
She then Convey'd over the moztgaged Land in Fee by Fine, 
and di ed; and now the Queſtion was, (Ahether oz no the Heir 
of the Covenantor could redeem, paying the 1000 1. and the 
500 l. with Intereſt upon diſcount of Pzofits ? 
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The Chief Baron was of Opinion, that the Deviſe to the 
Feme was abſolute, it the 1000 l. were not paid, which dep2tves 
the Heir of the Covenantoz of any Right of Redemption: 
But if that were otherwiſe, pet he thought the Fine with P2 0- 
clamations, accozding to the Statute of 4 Hen. 7. would bar 
an Equitable power of Redemption, as well as a Right of 
Action. So a Fine and Non-claim will bar a Truſt, if levied 
by a Stranger, and not by the Cruſtie himſelf ; fo2 then the 
Truſt will go along with the Land: But a Fine levied by a 
Moꝛztgagte will not bar an Equity of Redemption; and ſo it 
has been often Adjudged. Ye ſaid alſo, that it had been 
often Adjudged, That if an Executoz had Aﬀets, he is 
compellable to redeem Moꝛtgages foz the benefit of the Deir: 
So tk an Heir be charged in Debt, where the Executoz has 
Aﬀets, the Heir map compel the Executoꝛ in Equity to pay 
the Debt; but a Creditoꝛ may Sue either of them, and ſhall 
have the benefit of his Decurity, Er Adjornatur. 


THE 


T ME 


A 


Abatement. 


Ebt againſt two; after the 

a Darrein Continuance one 
þ dies, which the Plaintiff 
ſuggeſted upon che Roll, and 
prayed a Diftringas Fur againſt 
the other only ; who at the Day 
of the Niſi prizs pleaded the 
death of the other Defendant 
in Abatement, pag. 112 
Action upon the Caſe for an E- 
ſcape againſt the Sheriffs of Lon- 
don: After Iſſue joyned, and a 
Trial by Niſi prius, and before 
the Day in Bank, one of the De- 
fendantsdied : Whether the Suit 
ſhall abate or not ? p-161 


Action. 


Que avera Action. A delivers to B 
the Goods of C. B thereupon 
promiſes in Conſideration of a 
Sum of Mony given him by A, 
to deliver them io the Owner. 
The Deliverer, or the Owner, 
may have an Action againſt him; 
but they cannot joyn, p.321 


Action upon the Ca ſe. 


Goods of a Denizen are ſeized, as 
Aliens Goods, for Non- pay ment 
of Cuſtom, and upon Informa- 
tion in the Exchequer, are Con- 


| 


TABLE. 


demn'd as forfeited. Whether 
or no an Action lies for this 
Proſecution ? p. 194, 195, &c. 


Action for Words. 


jur d Whore, and forſwore her ſelf 
at Waterman%-Hall , concernin 
the Servant of J. S. Actionable, 
p.I18 
T hou art a Cheating Rogue,ayd a Run- 
agate Rogue; ſpoken of a Mer- 
Chant, with a colloquium of his 
Trade, not Actionable, p-$ 
Thou art a Whore, and I can have a 
better Whore for aGroat , and you 
ger your Living by your Tail, 
p-107 
Thou art 4 forſworn Raſcally Fellow, 
and I will prove that thou tookeſt 
4 falſe Oath againſt my Hushand 
and me the day, P-I51 
You and your Crew brought the Late 
King to Neath, P-203 
An Action for affirming Suggeſti- 
ons in Letters patents to be true: 
Vide ſeveral Exceptions taken in 
Arreſt of Judgment, p.221,2 22, 
&c. 
Your Maſter's Witneſſes (in ſuch a 
Caſe) were Perjured, and your 
Maſter is the maintainer ank up- 
bolder of them, p.501 


Adminiftrators , and Adminiſtra- 


tion. 
A man makes his Will, and ſeveral 


Executors. One only prov'd re. 
2 


She x @ forſworn Whore, and a per- 


Z . a Ma, 


The Table. 


the others Refuſed. He that 
proved it, died. Whether Ad- 
miniſtration could be taken out ? 

p. 111 

A man dies Inteſtate, having Bona 
Not abilia in ſeveral Provinces : 
There muſt be ſeveral Admini- 
ſtrations, | p. a6 


Aid - Prayer. 


In what caſes Aid lies of the King 
and of a Common Perſon in a 
Perſonal Action, before and after 

Iſſue joyned, p. 179 


Aliens. 


A Perſon is born within the Realm, 
his Father an Alien, his Mother 
born here: Whether he ſhall 
pay Alien's Cuſtom, or not? 


P-335 


Amendment. 


Amendment of an Imperfect Re- 
cord, p-595 


Amici Curie. 


Whether or no one as Amicus Cu- 
riæ, may appear and quaſh an 
Inquiſition found upon an Ont: | 
lawry, for Matter Imufficient, 
apparent? p.85, 86 


Anſwer. 
A Relative Anſwer to à Bill in 


Equity, where ſufficient, and 
where not, p· 165 


Aſets. 


If Lands are deviſed to be ſold by 
Executors, for payment of the 
Teſtator's Debts, the Mony re- 
ceived by ſuch Sale, ſhail be 
Aſſets in the Executors hands, 


P-4.95 


Aſumpſit. 


Conſideration, good, or not? 
p. 7 1, 72, &c. 

Upon a Reciprocal Promiſe the 
parties have mutual Remedies, 
and the Conſideratios needs not 
be averred to be performed , 


. p. 10, 103, 104 
Aſſumpſit lies for Rent upon an ex- 
preis Promiſe, 


p- 366 


j 


Attachment. 


A Commiſlion of Rebellion iſſues 
againſt 4. B affirms himſelf to 
be the man, and yet ſnatches the 
Commiſſion from the Commiſſi- 
oners, and tears it in pieces Upon 
Affidavit made of this Matter 
an Attachment was granted, 

P·323 


Attorney General. 


His Confeſſion, how far binding to 
the King, Pl 7 © 


Arwverment . 


Whereas the Defendant Promiſed : 
Whether that be a ſufficient 
Averment, or not ? p. 1, 2,3 

Averment of Forbearance, p. 5, ö 

A Plea to an Engliſh Bill, to have 
an Account, Over-ruled for 
want of an Averment in the 
Concluſion of it, p. 160 

In an Action upon the Caſe,againſt 
an Executor upon a Promiſe 
made by the Teſtator, to pay 
20 J. at his Death; the Plaincitf 


| needs not Aver, that he did not 


pay it in his Life time, p.221 
When a General At of Parlia- 
ment is pleaded, the Averment 
Prout patet per Recordum, needs 
not be made, p·334 


Action 


— 


ak. ty 1 ö 
He a 
2 , 2 C 
* 


Adlon of Debt upon 3 Bond, to 
ſubmit to an Award. The De- 
fendant pleads Nul Award fait: 


The Plantiff Replies and ſets 
forth an Award; but does not 


aver, that it was parat deliberari 
partibus, # 'P-399 


Aulnage. 


Whether the Duty of Aulnage be 
payable, of not, for new Dra- 

- peries? ,' 9.206, 207, &c. 

8 . . > (3: £43 dd ay q 
Auord. 

What things ate neceſſary to make 
a good Submiſſion, and a good 
Award. P. 434%, &c. 

Good in part, and void in part, 

t 
Bill. 2 00h 


— — — 


*. ho are obliged to a Perſonal 
Attendance in Court, p.317 


Engliſh Bill. 


AA Fogliſh Bill exhibited by the 
Attorney General, againſt a 
perſon Outlaw'd, to diſcover 
his Real and Perſonal Eſtate, 

p. 22 

An Engliſn Bill, to have the uſe of 
Depoſitions taken in a former 
ane ibid. 
An Engliſh Bill to be relieved 
© againſt a Judgment obtained at 
Law, upon Nibil dicit in Debt 
upon an Obligation, the Equity 

of the Bill being, that be as 
paid, p.23 

An Engliſh Bill againſt an Execu- 


j 


him at Law, demurr'd to, 


| © yy P. 115 
An Engliſh Bill at the Suit of the 


| 


Attorney General, chargeth; 
That the Defendant, 4nno Dom. 
1657 , concealed the - Cuſtom 
and-Exciſe of 290 Casks of Cur- 
rans, and Corrupted: ſome Cu- 


ſtom-Houſe Officers to connive 


at it; and for relief and diſeo- 
very of the Truth was the ſcope 
of the Bill, p.137, 138, 139, Kc. 
In a Cross Bill, the Plaintiffs need 
not entitle themſelves to the 
Juriſdiction of the Court, 9.160 


| A'Recovery in Eſcape againſtſthe 


Sheriffs of Middleſex, whi 

of them pays; the other dies: 
The Survivor prefers an Enghſh 
Bill againſt the Executor of ths 
Deceaſed, for Contribution , 


p · 164 
An Engliſh Bill, to have the benefit 


of Articles at the Suit of a per- 
ſon, who was no party to them, 
p. 1 69 


? A Plaintiff admitted to ſupply a 
Suit by Bill does not lye, 
A\ bu againſt thoſe Officers, | 


Title by Evidence, in which 
Title his Bill is defective, 

| P.171 
A Bill at the Suit of a Farmer of 
an Impropriate Rectory againft 
the Pariſhioners, to have the uſe 
of the Leger-Books in their 
Cuſtody, which concern him- 
ſelf and the Pariſh, p.180 
A Bill in Equity againſt the King's 
Patentee , without making the 
Attorney General a party , 
p.181 

A Bill in Equity demurrc'd to, be- 
cauſe it concern d things of ſe- 
veral diſtinct Natures, and is 
brought _ ſeveral Perſons, 
which will occaſion ſeveral An- 
ſwers and Examinations; and if 
they are put into one Bill, each 
party. will be obliged to take 
Copies of what does not at all 


tor, to diſcover Aſſets, before 


| 


concern hisown Cauſe, p.337 


any Suit commenced againſt | 


Bridges. 


"= > eee „% „ ——— „ — 
* 
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Bridges. 


A Charge upon a Lord of a Man- 
nor held of the Crown, for the 
Repair of a Bridge, Ratione 
tenure: He prefers an Engliſh 
Bill to have Contribution; who 
are, and who are not to contri- 
bute? p.131 


C 
Certiorari. 
A Cenrtioraridenied to remove 


into the Exchequer Fines 
and Eſtreats , ſet at a Seſſions 


held for the Gaol-delivery off 


ibid. 

Whether an Heirbecomprehended 
within the ward Av, with 
reſpect to the performance of 
Conditions and Covenants ? 

i bid 

A Feme Sole becomes bound in 
a Bond, Condition d to do ſuch 
Act and Acts upon requeſt , for 
the aſſuring and conveying fuch 
Meſſuages and Lands, &c. after- 
wards ſhe Marries; whether this 
be a breach of the Condition? 


p.463, &c. 
Confederation, vide Afſumpfi. 


Newgate, p. 409,41 of | Ciuſance. 
| 


Challenge. "=, | In an Action upon the Caſe, upon 


For Default of Hundredors, p.228, 


an Indebitatus A ſumpſit, for Mo- 
ny for Tobacco; the Univer- 


129 ity of Oxford demanded Conu- 


Churchwardens. 
What their Oath ought to be, 


p.354 
Of Common Right every Pariſn 
ought to Chooſe their own 


Churchwardens, p. 
But a Cuſtom may be alledged to 
the contrary, ibid. 
Claim. 


Whether a Claim of Lands in one 
County, in the Name of all the 
Lands compriſed in a Fine , be 
good for Lands in another 
County ? P-4.00,40 I 


Condition. 


To the intent and purpoſe, and upon 
Condition: Whether theſe words 
in a Will make a good Condi- 
tion? p. l o, l 1, I 2, &c. 


ſance, p. Sog, 5 o6, &c. 
Common. 7 
Common without Number, p. xl 7 
| 11 8 5 


Commiſſioners 10 Examine Witneſſes. 


The Defendants Commiſſioners 
meet, but refuſe to act: What 
ſhall be done in ſuch a caſe ? 


P4179 
CoFts. 


In an Action upon the Caſe, after 
Iſſue joyned , and Notice given 
of a Trial by Proviſo, the 
Plaintiff comes into tt in 
perſon the day. before the Trial, 
and enters upon the Roll a 
Nolle proſequi; and the Defen- 
dant prays his Colts, p. I ga, 

15 3. Ko 


An 
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An Executor ns Deſendant 
in Equity, ſhall pay no Coſts, 
Pe 65 


Covenant. 's 


141 are e ſobjecr to the payment 
of a Rent; the Owner e 
and Covenanes with the pu 
ſor, that they ſhall be Alcharg. 
ed of the Rent; and then ſells 
the reſidue ; whether this be a 

real Covenant, which ſhall run 
with the Lang, p · 87 

An L An: * ou 

eſe words, viz. I oblige 
my ſelf to pay ſo much Mony 
at ſuch a day, and ſo much 
another day, p.47 


Cu ſtom. 


A Cuſtom alledged that all the 
Inhabitants 'in H. where the 
Plaintiff has a Mill, * to 
Grind all their Corn, Grain, 
Mault and Oat- meal to be uſed 
or ſpent, at the Plaintiff's Mill; 
whether this be a good Cuſtom 


or no, p·67, 68 
. 
Deiiveg. 


De tions taken in a former 


| Cauſe, in what Caſes they ſhall 
be read in Evidence „ and in 


what Caſes not, 4 | 


Debr in Aide, p- 126 
Debt. 


Whether an Afton of Debe lies 
upon an accepted Bill of Ex- 
change, p.485, 486 


Debt * to the King. | 


A Tow Thus: tho 1 dot not 
make a Title, yet may plead b 
way of Exoneration and Dif- 
charge of the Land, that the 
Kings Debt is ſatisfied ; ſo may 
any Occupant, ſo may a Diſſei- 
ſor, * p. 229, 230 

A. 2 the 3 Receiver and 
igns a to the King; whe- 
5 Debt dus to a Debt- 
or of the Aſſignor, be ſeized to 
latisfie the-Kings Debt, 

Any! matter in I — wel * 

5 m a ledged 
— {kk of the Star. 
of 33 H. 8. in diſcharge, &c. 


P. 502 


1 
0 1 


| Deviſe | 


Writ of Delivery, In had! 59 man deviſed Lands to his Son, 


caſe grantable, in what not 
' P. 1 90 1 9 1 


| Demiſe. 
A Licence and Permiflionts' en- 


en 0 4 Deaiiſe, p. 366 
33 . Depofions. . | 7 


abe ge e 


Sede and in what not, 
75 


n eee e eee 


. eſſe inn 
ſnalf he read in |- 


to have and to hold to him in 
2 for ever; and if it 

d happen the ſaid Deviſee 
to 0. dle b he ſhould come 


be Hiolrs of his Body law. 


„ 
* ILY 


r TO I STEEN . 


'S o * "_ 

E When ** * 
, of 8 N 5 1 ” «is 
1 nn: r 1 ww» . — Y FU * 
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A Writ of Diem clanſit Extremum, || 


Diem clauſit Extremum. 


tho' it bear date before a Man's 
death, may be well executed 
afterwards , according to the 
common courſe of ſuch Writs, 
which never bear Teſte in Va- 
cation-time, but from Term to 
Term, p- 126 


Diſcontinuance of Proceſs. 


Upon an Outlawry and extent | 


thereupon, there is a Plea, Re- 
plication and Demurrer ; then 
the Protector died, p. 136 
No diſcontinuance before Judg- 
ment in the King's Caſe, p. 504 
Diſcovery. . 

In what Caſes a Purchaſer ſhall 
make a diſcovery, and in what 


not, p. 172, 173 
The Defendant in Equity needs 


not make a diſcovery , where 
he gives a full Anſwer to the 
thing in demand. p. 188 
Whether ſhall a man be bound in 
Equity, to diſcover the conſi- 
deration of a Bond, p. 2 00,201 
An Engliſh Bill at the Suit of the 
Attorny General, to diſcover 
what Goods the party has im- 
ported: contrary to the Act of 
avigation, 


| 


Di/ering as Fur”. 


A D:ftring as Furator ſued in Ter- 
mino Faſcba in May, teturnable 
Tres Trin. niſi prum,  Mattheus 
Hale: Cap, Baro venerit on ſuch 
a day Ejuſdem men umi, and 
held per Cur', thatthe word Ejuſ- 


dem ſhall be void, au Jun 


| 


pio 


ſtand, p- 350 
Upon a — Jur in an Infor- 
mation for à Ryot to the She- 


- 


1 


rifts of Canterbury, they return 
that by Letters Patents of; King 
James, the Citizens of Canier- 
bury are exempt from ſerving 
upon Juricy, &c. and a Writ of 
Allowance, 16 Car. 2. and held 
that this priviledge did not 
come properly before the Court 
upon the Sheriff's return, but 
the Juors being Freemen, ought 
to demand it ſeverally upon 
their appearance, p- 89 


E 
Ejed mont. | | 


Jetment for 300 Acres of 
Waſt inter alia, and moved in 
Arreſt of Judgment, that Eject- 
ment does not lie of Waſt, for 
the uncertainty what it means 
Fe? P · 57,78 

Ejectione firms pro uno meſuagio five 
Buygagio in Hay infra muros, 
good, p.173 


Election. 
Deſtroyed, 381, 382. 


Engroſſers. 


Debt upon the Statute of 5 and 6 
Ed. 6. cap. 14. concerning En- 
grollers, | Pp. 331 


— 


E ſcape. 


A Sheriff takes a Man in Execu- 
tion for Debt, and commits 
him to the Gaokr of the Coun- 
F. at another place than here 
the Gaol is kept, and the Gaol- 

er ſuffers - him to Eſcape, the 

Prifoner never having been in 


the Queſtion was , whether, an 
Action upon this Eſcape will lie 
againſt the Gaoler, or ought to 
ave 
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hare been brought againſt the 
Sheriff? p · 30, 31, &c. 
Vide Habeas Corpus. | 


E quity. 


A Court of Equity will take no- 
ticeiof a Will, till ſuch time as 
it is proved in the Eccleſiaſtical 
Court, „ 596,97 
A judgment is obtain d at Law 
upon a Verdict for the Rent of 
an Houſe; and to be relieved 
againſt that Judgment, the De- 
fendant at Law preferr'd his 
Bill in Equity, alledging, that 
he could make no profit of the 
Houſe demiſed , by reaſon that 
it was demoliſhed in the late 
Wars, p. I 20, 12 l, &c. 
A put out Mony upon Secutity, 
and takes ic in the Name of B: 

B becomes Felo de ſe. A was 
relieved againſt the King upon 
this Truſt in Equity, p. 176 
A acknowledges a Statute of 
1500 l. for the payment of 
8ool. which is forfeited, and 
the Lands extended; the Co- 
nuſor afterwards for a valuable 
Conſideration ſettles them in 
Tail, and then borrows more 
Mony upon the Statute: The 
Iſſue in Tail ſhall not be re- 
lieved againſt the Conuſee in 
Equity, againſt the Penalty of 
this Statute, 5 318 
A Mortgage in Fee is forfeited; 
the Mortgagee dies: His Heir 
is Attainted of High T reaſon 
yy Act of Parliament: The 
ing ſeizes: Whether the Mort- 
gageor has any remedy againſt 
the King to have a Redemp- 
tion? p.465, 466, &c. 


Evidence. 


Ejectment for Lands in Wales. 
Upon Not Guilty pleaded , the 


' Defendants give in Evidence a 


Recovery in a Writ of Quod ei 
deforceat there; and Iſſue being 
tendred thereupon , the Defen- 
dants produced an Exemplifica- 
tion of the Record, under the 
Seal of the Great Seſſions, but 
not the Record it ſelf; and the 
Plaintiff demurr'd to the Evi- 


dence, p- 118 
Records proved in Evidence, 
9.323 


Ejectment for ſo many Acres of 
Meadow, - and fo many of Pa- 
ſture: Upon Nor Guilty pleaded 
the Jury find à Demiſe de Her- 
bagio & Pannagio, of ſo many 
Acres : Whether this Evidence 
maintains the lilue ? p. 330 


Vide Depoſit ions. 
Exciſe. 


Whether or no, after the Com- 
miſſioners of Exciſe have Ad- 
judged Brandies imported to be 
'Strong-Waters perfectly made; 
and to pay as ſuch, according 
to the Act of 12 Car. 2. cap. 2 3. 
the validity of that Judgment 
can afterward be drawn in que- 
ſtion in the Exchequer , in an 
Action of Trover and Conver- 
ſion? p- 478,479, &c. 


Vide p.480, 481, &c. 
Execution. 


One perſon acknowledges 2 Judg- 
ments in Debt to F. S. upon 
Bond, in the ſame Term, and 
takes out Execution upon his 
Judgments, wiz. two Elegits, by 
the one he takes one Moiety, 
and by the other the other 
Moiety, 


Eeec 2 Exche- 


p 23,24, Kc. 
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Exchequer. | 
Whatever belongs to the Juriſdi- 
ction of the Dutchy, may well 
be determined in the Exchequer, | 


p-171 
TheCommiſſioners of Exciſe fined 
a man, and Impriſon'd him for 
not paying the Duty of Exciſe ; 
the Brewer brought an Action 
of Falſe Impriſonment in the 
Ning - Bench: The Defendant 
* that the Action might 
rought in the Excbequer, 

p.193 

Ejectment brought in the Common 
Pleas by a Defendant, in the 
Exchequer. The Plaintiff moved, 
that the Action might be 
brought in the Court of Exche- 
quer; becauſe his Title was un- 


der an Extent out of this Court, 
for Debts in Aid, p-193 


Excbequer- Chamber. 


Whether does a Writ of Error 
lye in the Exchequer-Chamber , | 
whenthere is neither Chancellor 


nor Treaſurer? p.147 
F 
Falſe Impriſonment. 
Commiſſion of Rebellion il- 


ſues againſt A. B affirms 
hunſelf to be the perſon and 
is taken, yet he may have an 
Action of Falſe Impriſonment. 


P-323- 


| 


Fee Farm Rent. 


A Fee Farm Rent of 89 J. was 
temp. Hem. 2. reſerved in Black 
Rent ; whether can it now be 
demanded in Sterling Mony , 


p.501 


Ferry. 
Nuſance to a Ferry, p.162, 163 


Fine and Non- claim. 


A. makes a Leaſe for 500 years in 


Truſt tor himſelf tor Life, and 
afterwards for his Brother with 
other Truſts : Then being in 
Poſſeflion Covenants with other 

rſons, not the Leſſees, to ſtand 
eized according to the Truſts 
of the Leaſe, and Levies a Fine 
and five years paſſed; the Leſſor 
being in Poſſeſſion dies, andone 
of the Leſſees enters; whether 
this Leaſe be barred by the Fine 
or not, P. 400, 401, &c. 


Forfeiture. 


Whether is a Leaſe for years in 
Truſt for a Felon forfeited for 
Felony P.495 

A Man deviſeth Lands to be 
Sold for the payment of his 
Debts, and makes his Wife and 
Son Executors, and that they 
ſhould fee his Will performed 
in every particular, and dies; 
ſhortly after he is Attainted by 
the Act of Attainder of 12 Car. 
2.Whether theſe Lands are for- 
feited by the ſaid AR, or pre- 
ſerved by the ſaving, p-419 

Whether Copy-hold Lands were 
forteiced to the King , by the 
Act of Attainder of 12 Car. 2. 

: p. 4324433 

Sir Ralph Freeman purchaſed Lands 
for 99 years in his own Name, 
and afterwards purchaſed the 

Inheritance in Truſt; then b 
his Will diſpoſed of theſe Lan 
to the Sons of Sir George Sandys, 
which were or ſhould be born 
in his Lite time, and directed 
Conveyances to be made ac- 
cordingly by his Truſtees and 


died : 
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died : At that time Sir George 
had two Sons , Freeman and 
George; Freeman died, and after 
the death of Sir Ralph, Sir 
George had another Son Free- 
man, who Killed his Brother, 
for which he was Attainted, and 
no Conveyances were made by 
the Truſtees , purſuant to Sir 
Ralph Freeman's Will. Qu. 1. 
Whether this Term for years 
be forfeiced ? 2. Whether the 


Inheritanc2 in Truſt be forfeit: | 


ed? p.43 8,489 
Foreſt, 7 


Whether Common be deſtroyed 
by a deafforeſtation, p· 437 


Fraud 


Fraud Apparent. p. 125, 126, &c. 
Fraudulent Conveyance within 
the Stat. of 27 El. p 395, 396 
F 
Geavelkind. 


Ands diſgavel'd by eicher the 


— 2s 


ralty , tho' the Habeas Corpus 
be returnable the next Term, 
the Sheriff or Gaoler muſt not 
in the mean time ſuffer him to 
go at large, and if he does, it is 
an Eſcape, p. 4c 6 


Heir at Law. 


An Alien has Iſſue four Sons, the 
two Elder Aliens, the two Youn- 
ger Naturalized. One of the 
Younger Sons purchaſed Lands 
and died without Iſſue, the El- 
der Brother having Iſſue born 
wichin the Realm; who is his 
Heir, p.224 
I 


Jeoſayle. 


N immaterial Iſſue aided af- 

ter Verdict, if it be good 

in form p. 47,43 
Vide p. 68, 69. P 


Injunct ion. 


A is Outlawed at the Suit of B 
and Lands in his Poſſeſſion ex- 


31 HF. 8. cap. 3. or by a private 
Act made 2 & 3 EA. 6. are not 
diveſted of any of their former 
Priviledges, not expreſly altered 
bythe letter of thoſe Laws, p, 325 


Guardian. 
oy perſon may become a Guar- 
i 


an to an Infant againſt her 
Father, to ſtay his doing of 


tended, C. claiming a Title to 
the Lands, brings an Ejectment 
and pleads to the Inquiſition. 
An Injunction was prayed for 
the King to ſtay proceedings at 
Law, and denied, p. 176 


Information. 


An Information for importing 20 
Pottacoes of Tobacco of Fo- 
reign growth, in a Veſſel not 
belonging to any of the Peo- 

le of this Nation; but it is not 


aid that the Goods belonged 


Waite, p. 96, 
Waſte is a Forfeiture of the Fa- 
thers Guardianſhip. ibid. 
5 

Habeas C orpus. 


Pon a Habeas Corpus to re- 
8 — a Priſoner in the Admi- 


to them, as the Act runs, but 
concluded generally contr for- 
mam Statuti, p. 20, 41 


» © .5V-42 1 


information upon the Stat. of 35 


H. 8. c. 17. for grubbing up 
Wood in Buckinghamſhire * 


dt A. MAS... edit ola th ti. ad ee 
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muſt be mentioned, that the 


Wood was growing at the time 
when the AE was made, p. 105 
Information upon the Star. of 35 
H. 8. c. 17. after Judgment a- 
gainſt the Defendant, the Plain 
tiff died ; and his Adminiſtrator 
ſurmiſed it upon the Roll, and 
rayed his moity, p-161 
Information tam quam for import- 
ting Foreign Woollen , contr 
form Stat. and Ifſue thereupon ; 
what is properly Matter of Fact, 
and what Matter of Law upon 


the Tryal, p- 185 
| Information upon the Act of Na- 
| vigation, P- 217 

Intruſion. 


"hether a Judgment in an Infor- 

mation of Intruſion pro Rege, 
bind a Stranger, ſo that he can- 

not enter, p-. 460,461 


Foynder in Action. 


| Whether a Man and his Wife can 

| | joyn in an Action, for beating 
the Husband and Wife, p.166 

Vide p. 219 

In an Action upon the Caſe, upon 


a Promiſe, two Men cannot joyn 
where the conſideration is not 


Joynt, p. 321 
Foynt Accountants, Oc. 
In what Caſes cach ſhall be lyable 


| for the whole, p.314 

| 2 

| Ifue taken upon a 9 
Judgment. 


If the Plaintiff will not enter up 
| his. Judgment, the Court will 
7 give the Defendant leave to do 


it, p. 219,220 


Fury. 


A Jury fined for not finding per- 
ſons Guilty of keeping a Con- 
venticle, | P.4.99 


L p - 
| Leakage. 


EW. and fifty Tons of Canary 
Wines were Laden on Board 
at the Canaries, and there was ſo 
great a Leakage in the Voyage, 
that when they arrived here, 
there was but 52 Ton: Whe- 
ther 12 J. per Cent. which the Act 
allows for Leakage, ſhall be 
allowed for theſe 52 Ton? The 
Act directing 121. per Cent. to 
be allowed for due Entry? p.35 8, 


359, &c. 


Leaſe. 


Tenant in Tail makes a Leaſe by 
Deed for 21 years, rendring 
Rent to the Leſſor, his Heirs 
and Aſſigns, and dies; and after 
his death the Eſtate Tail de- 
ſcended upon one, who was not 
Heir at Law to the Leflor. 
Whether this be a good Leaſe 
within the Statute of 32 HF. 8. 
to bind the Iſſue in Tail? p. 89, 

go, &c. 

Whether a concurrent Leaſe made 
by a Biſhop, without Confirma- 
tion, be void, or only voidable; 
and conſequently , whether it 
be made good by Acceptance, 
or not ? p- 154,155,156 

What ſhall he ſaid to be the accu- 
ſtomed Rent, within the Statute 
of 32 H. 8. cap. 28. p. 325, 

326 


A Prior and Convent in primo 


H. 8. made a Leaſe for 3 Lives 
to A, and afterwards made a 
Leaſe of the fame Lands 1 B 

or 
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If a Letter of Attorney be made 


* 


An Action upon the Caſe, for! 


Trover and Converſion for Mony 


9 


means into the King's hands. 
And the Queſtion was, when 
this Leaſe was to commence? | 


riffs Court there, 


ä — 


for 50 years; and then another 
concurrent Leaſe for 60 years, 
to a third perſon. Theſe Lands 
coming to the King by the Diſ- 
ſolution, Queen Elix. Ann. Regn. 
Septimo, reciting the Leaſe for 
3 Lives, and that 2 were ex- 
pired , Granted tlie Lands to 
F. S. for 61 years, after the expi- 
ration of the - ſaid. Leaſe; for 
3 Lives, or whenſoever the ſaid 
Lands ſhould come by an 


p. 498,499, Kc. 
Letter of Attorney. 


to enter into all or any part of 
Lands in the Name of the 
whole, and to make Livery; 
the Attorney may enter into 
any part, tho in the poſſeſſion 
of ſzveral Tenants, and make 
Livery ſeverally, D.314. 


Libel, » oo 


Printing-and Publiſhing a falſe 
and malicious Libel againſt the 
Plaintiff, whereby he was dam- 
nified in his Name and Credit, 
and Profeſſion of a Barriſter at 
Law, p.47 


London. | 


in the County of Eſſex: After 
Not Guilty pleaded, and a Trial 
at Bar appointed, the Recorder 
of London moved, that the 
Cauſe might be tryed in London, 
becauſe ie concern'd the Office 
of a Judge's place in the She- 


53275328 


* 


Maybem was, 


M 
Mayhem. 


He Court may increaſe Da- 
mages where the Word 
Maihemavit is in the Declara- 
tion, tho? ic be not expreſs d in 
in what part of the Body the 


p 4 8 
Mill. 


An Abbot has a Afill within the 


King's Mannor, which comes 
to the Crown by the diſſolition 
of Monaſteries ; and the Inha- 
birants had been bound by Cu- 
{tom to grind their Corn there, 
ag: p 


21 
A Mannor was held of the King 


in Fee-farm , in which there 
was a Cuſtom, that the Te- 


' nants, &c. ſhould grind their 


Corn, &c. at the Lord's Mill. 


The Defendants erected a Mill 


out of the Mannor, near to the 
ſaid Mill: And to have this Mill 
out of the Mannor demoliſhed, 
was the drift of the Bill; but it 


was diſmiſt, p. 174,175 


Vide p. i 84, 185. 


Jide ſeveral Reſolutions concern- 


ing the King's Mills, p· 177 


Monopoly. 


King Charles the Firſt by Letters 


Patents, bearing Date the 
22 of May 1673, Ordain'd, 
there ſhould be in Eagland and 
Wales one Society or Body Cor- 
porate of Soap-Makers, &c. and 
that none, not free of that So- 
ciety, ſhould uſe that Trade, on 
pain to forfeit all the Soap they 
thould make. Whether this were 
a good Charter,or a Monopoly, 

within 


* 


— . ˙ 1 


— — 


The Statute of 4 H. 4. cap. 23. does 
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within the Statute of 21 Tac. 
cap. 3. p. 5 3,54, &c. 


Vide p. 35 3, &c. 
N 
Nom obſt ante. 


He Lord Brudnel was a Re- 
cuſant-Convict. The Earl 

of Weſftmerland took a Leaſe of 
the King, of 2 parts of his E- 
ſtate ih Truſt for the Recuſant, 
with a Now-obFtante of the Stat. 
of Fac. ' Whether or no the 
King could diſpenſe with that 
Law? p- o 
King Hen. 8. granted a Mannor, 
with the 77 urtenances; qu 
omnia are of ſuch a 2 value 
as is expreſſed in ſuch a parti- 
cular, with a Now-obſtante of any 
Miſrecital of the true value; 
and indeed the Value was not 
truly expreſſed in the Particu- 
lar: The Grant is good, 
P- 231 

Letters Patents granted by Queen 
Elizabeth, to the Citizens of 
London , That Free- men and 
Free- mens Widows and their 
' Husbands , may fell Wine in 
their Houſes , notwithſtanding 
the Statute of Edw,6. Whether 
this Diſpenſation be good or 
not? and whether not taken 
away by 12 Car. 2.2 p. +43 
c. 


Nuſ. ance. 


To a Ferry, p 162,163 


O 
| Obligation. 


Serjeant at Arms, by virtue 
A of an Order of the Houſe 
ot Commons , takes a Perſon 
into Cuſtody , whom they had 
Voted guilty of High Treaſon; 
and lets him go again upon 
another perſon's entring into 
Bond for his Appearance. Whe- 
ther ſuch Bond be good, or void 


in Law? P:464,465 
Office. 


By Writ directed to the Eſcheator 
of Surry, C VV. is found to be 
the Queen's Ward, by reaſon of 
a Houſe deſcended to him in 
Southwark , which was held in 
Capite; whereas the Mayor of 
London for the time being, is EC, 
cheator in Souwrbwark, by Patent. 
Whether this be a good Office to 
Entitlethe King? p. 10,11, 12, &. 


Offices and Officers, 


The City of London made a Leaſe 
of the Office of Garbler to 
Haticn for 31 years, rendring 
300 l. per Annum, the Leaſe to 
be void for Non · payment, and 


Nolle proſequi. | 

not extend to the Caſe of a 
Nolle proſequi, p. I * 
Notice. | 


Where neceſſary to be given;where 


not, p: 37, 3 8, &c. 


to be executed by him, his DO r- 
puties or Aſſigns. The Rent 
not being paid, the City ma kes 
a Grant of the ſame Office to 
another for 3 years. The Que- 
ſtion is, Whether of theſe two 
have the better Title to the 
Office, and Execution thereof, 
upon theſe two Grants; and 
whether this Office be grantable 
for years? And if not, whether 

the 


The Table. 


_ I n . . 2 


the Leaſe for 3 years be not a 
good Appointment within the 
Statute of 21 Fac. tho? it may 
be void, as a Grant ? p. 46, 
4.7 Kc. 

The Grant of an Office to an Un- 
skilful perſon, is void, -p.130 
Whether the Office of the Regi- 
ſterſhip of Policies of Aſſurance, 
be an Office grantable for years, 
or not? p. 351, 352, &c. 
Whether the Office of one of the 
Tellers in the Exchequer, can be 
aſſigned? Whether an Aſſign- 
ment made by one who is not 
Admitted,be good? The Office 
being granted for Life, with a 
Proviſo, that the Grantee ſhall 
not intermeddle therein, before 
he has given Security with Sure- 
ties before the Lord Treaſurer; 
the Grantee, before admittance 
or Security given, aſſigns it over; 
Whether this Aſſignment be a 
Forfeiture of the Office, within 
the Proviſo? If it be, whether 

a Scire facias, or finding an 
Office be requiſite, to enable the 
King to take advantage of the 
Forteiture ? Whether a Special 
Verdict do not ſupply the want 
of an Office, p. 4. 24, 425, 426, &c. 
The Office of Controller of the 
Pipe Surrendred in Court and 
another admitted, without Writ- 
ing, only an Entry made of it 
in Court, p. 476 


Outlawry. 


Exceptions to the return of an 
Outlawry. 1. Becauſe the Out- 
lawry is recited, to have iſſued 
at the Feaſt of the Converſion 
of S. Paul, 165 3. without ſay- 
ing in what year of our Lord 
Chriſt 2. Becauſe the Vill in 
which the Land lay, is not found 
to be in any County. 3. Be. 
cauſe the value of every part!- 


cular parcel of Land is not 


— 


found; but by the Lump, p. 6,9 a 


Execeptions to an Inquiſition up- 
on an Outlawry. 1. Becauſe 
the Writ, upon which the Inqui- 
ſition was taken, Recites the 
Outlawry to have been 18 Car. 
and does not ſay of the Reign 
of the King. 2. A Leaſe is 
found at the time of the Out- 


lawry, but not at the time of 
the Inquiſition. 3. The begin- 


ning and end of the Term are 
not found. 4. The Leaſe was 
for 60 years, if ſuch a one fo 
long live; and the Life of the 
Ceſtuy que vie is averred; but no 
place, p. 58,59 
In an Inquiſition upon an Ouclaw- 
ry, the Jury find a Seizin in Fee 
of a Meſſuage, and of ſeveral 
pieces and parcels of Land in 
Z. in the Occupation of ſuch 
and ſuch, and found the value: 
They find likewiſe a Seizin in 
Fee of 2 Marſhes in T. by par- 
ticular Names, and their values 
and in whoſe Occupation. Cory 
and others — „as Terre- 
Tenants and Demurred. The 
Inquiſition held to be certain 
enough as to the Marſhes, and 
that an Inquiſion may be good 
in part, and void for the rem- 
nant , as where ſeveral values 
are found, and that here was a 
good Terre - Tenant , tho* the 
Land was only found to be in 
his Occupation , and that they 
might joyn in Demurrer, tho? 
their Occupations where ſeveral, 
P-5 

A Plea to an Inquifion taken — 
an Outlawry 3 to which the 
Attorny General Demurred, di- 
vers Execeptions debated, P.75» 
76, 77 

A Leaſe or other Eſtate made by 
a perſon Outlawed, after Out- 
lawry and before Inquiſition 
taken, will prevent the King's 


Title, if it be made bone fide 
Ffff and 
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and upon good conſideration, 
| p. 101 
A Leſſee of an Eſtate upon an Out- 
lawry ſnall be compelled to ac- 
count for the Profits, which he 
might have received, with . a 
Creditor of the perſon Out. 
lawed, who has an intereſt in 
the ſame Lands by Extent, 
| p.106 
» Such a Leſſee can Levy no more 
than the extended value ibid. 
It was found by Inquiſition upon 
an Outlawry, that the p 
— — was — in Fee 
ex clauſis prats ure. p. 191 
If Lands ed tes the Kings 
Hands upon an Outlawry, the 
perſon Outlaw d cannot by any 
Act of his defeat the King's In- 
tereſt, but a Stranger that hath 
right, may, p. 422 


Oulawry Pleaded. 


Outlawry in theHusband cannot be 
Pleaded, where he and his Wife 
Sue as Adminiſtrators, p. 60 


P 
Pardon. 


OR Caſes ariſing upon the 

Act of General Pardon made 
12 Car. 2. and what things are 
Pardoned thereby , and what 
not, V. p. 185, 186, &. 189,191, 
192, 204, 217,219, 229, 324, 
235, 366, 367, &c. 371, 372, 
Ec. 374, 378, 421, 424, 449, 
441, Cc. 


Penſion. 


A Vicar may be lyable to a Pen. 
ſion, tho? he have only caſual 
profits, p. 230 


A Penſion by Preſcription may 
recovered at Law, or in the Spi- 
p. 2 30 | 


ritual Court, 


All Penfions reſerved to the King, 
or granted to him out of Lands, 
are in the nature of Rents, and 
Tryable here, and lyable to be 


extinguiſhed by unity of Poſ- 
ſeſſion; but ſuck as are reſerved 
to the King, or veſted in him 
by the Act of 26 H.j8. cap. 3. 
are Collateral to the Land, and 


not loſt by Unity, p.388 
Plea. 
De Injuria ſua proprid, p. 6 
Pleading. 


vide p. 9, 10. 


A Contradiction to the Declara- 
tion in a part not material, 
does not vitiate a Replication or 
Verdict, p. 42,43 

A Breach of Covenant is aſſigned 
in this; viz. that the Plaintiff 
could not take Poſſeſſion of the 
Premiſſes, by reaſon of the Lett, 
Hindrance, Trouble, Diftur- 
bance and Demand of, &c. and 
it is not ſhewn how this Lett 
Hindrance, Trouble and Diſtur. 
bance was, p. I 32, &c. 

An Annuity is deviſed by Will to 
a Feme Covert for Life; who 
dies : The Husband brings an 
Action of Debt upon the Stat. 
of 32 H.8. for the Arrearages 
againſt the Adminiſtrator of 
the Terre-Tenant. To which the 
Defendant pleaded nil detinet. 
Whether that be a good Plea or 
not, 3327333 

A Declaration was of ſeveral Mei- 
ſuages, in the ſeveral Pariſhes 
of S. Mich. S. James, St. Peter 
and S. Paul, part of the Pre- 
miſſes lay in the Pariſh of 8. 
Peter and S. Paul; but there is no 
Pariſh called the Pariſh of S. Pe- 
ter, nor called the Pariſh of 8. 
Paul. Vet per Cur the Copula- 


tive 
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tive (Et) ſhall be referr'd to that 
which is real: Ut res magis wa- 
leat ; not to make S. Peter's one 
Pariſh, and S. Paul's another; 
but to make them both one 
Pariſh, / i 236 
Toa Scire Facias , the Defendant 


pleads the Act of Oblivion, the 


Attorny General replied to make 
them lyable by vertue of the 
New Act of 13 Car. 2. c. 13. and 
aſſigned a Breach; but per Cur 
that needs not, becauſe a Breach 
is admitted by pleading the Par- 
In Tranf. quare clauſum fregit, the 
Defendant juſtified, becauſe he 
ſaid he had a Right of Fiſhing 
there by Preſcription, but does 
not ſay what kind of Fiſhery he 
claimed ; and for that cauſe the 
Plea was held naught, 2-407 
In Debt upon a Bond the Deten- 
dant pleads , that there was a 
corrupt agreement, &c. and A- 
vers, that the Bond was entred 
into by Covin, to evade the 
Statute of Uſury ; and per Cur 
the Averment is Traverſable, 


p. 418 


—_ x 


Pleading in Equity. 


A Releaſe may be pleaded, tho the | 
Bill ſeeks relief againſt ic, if 
there be no Fraud in obtaining 
* p. 168 


Prerogat ive. 


Sir . + ; H acknowledged 2 Judg- 
ments in Debt to one Andr. 
upon Bond, and was Bound 
to one Fielder in a Bond bear- 
ing Date before the Judgments, 
Fielder Aſſigns his Debt to the 
King. — 2 takes out Exe- 
cution upon his Judgments. 
Whether or no, ſhall che King 


of the Houſe of Peers, upon an 
| Impeachment of the Commons, 
to hold any Spiritual 'Promoti- 
| on; whether can the King purge 
this diſability, 


Privy Seal. 


A. obtains a Privy Seal, whereby 


was granted to him the Forfei- 
ture of certain Recognizances, 
for appearing at the Seſſions; 
whether may the Court Com- 
pound theſe Forfeitures by virtue 
of their Privy Seal, which was 


Vide another Caſe upon a Priry 
Seal, of all Fines, Amerceinents 
and Sums , for not having the 
Bodies of A, B and C, upon ſe- 
veral Habe C or pus ued to 
bring them in, p.376, 377 

Vide etiam 395. 


Pri viledge of Courts. 


An Accountant in the Exchequer 
upon his Account prefers a 
Bill to be relieved againſt a 
Bond, put in ſuit by the Defen- 
dant in the Petty-Bag, by reaſon 
of his Priviledge in Chancery, 

P.117 

Priviledge of the Exchequer pleaded 
that omnes, &c. omitting & qui- 
libet, ought not to be Fid elſe. 
wher E, P. 164 

A General Priviledge, as Debtor, 
will not hold againſt a Special 
Priviledge in another Court ; 
but a Special Priviledge as Ac- 
countant, will, p316 

Whether Priviledge of a Court be 
allowable after a Special Impar- 
lance? p.365, 366, &c. 


Pre- 


be preferr d in this Cie, p.23. 
3 24 25, s. 


Ffff 1 


A Man is diſabled by a judgment 


p.54, 155, &e. 


prior to that granted to 47 


* 


— „ ere, coo. 


N 


© 


. 
. 
I 
# 
* 
+ 
* 
45 
e 


The 


Table. 


P reſcription. 


Whether a Preſcription for Com- 
mon of Paſture, for all Cattle 
and Swine in a Foreſt at all 
times of the Year, be a good 
Preſcription ? p.87 


Priſage. 


Nine Tons of Wine and an half, 
are imported: Whether Priſage 
be due, as if there had been ten 


Tons P- 6, 
A Merchant , in ſeveral Veiel 
laden at the ſame time at Am- 
fterdam, Imported into the ſame 
Port here 10 Tons and more 
of Sack and Rheniſh Wines: 
Whether Priſage be due or not, 
as for Wines imported in parcels, 
to defraud the King of his Duty? 
p. 2 18 
Whether Priſage be due for Citi- 
zens Wines out of the City, 
p. 301, 302, &c. 
It is the uſual Cuſtom of the Court 
in Equity, to cauſe ſingle Pri- 
ſage to be paid for nine Ton 
and an half, and double Priſage 
for 19 Ton, p.477 


Prohibition. 


Prohibition to the Admiralty de 
nied ; becauſe the original Cauſe 
aroſe upon the Sea, p. 183 

A Prohibtion moved for to the 
Delegates upon a Suppoſition, 
that the Will in queſtion con- 
cerned Lands, p. 313 

A Prohibition upon an Excom- 
munication, for not anſwering 
upon Oath to Articles exhibited 
againſt him, and for not taking 
the Oath of a Churchwarden, 
&. p- 364 

Prohibition to the Arches , upon a 
Libel for Defamatory words , 
exhibited again the Plaintiff, 


who was of London Dioceſs, and 
not within any of the Thirteen 
Pariſhes, which are exempt, &c. 
the Prohibition being grounded 
upon the Statute of 23 H. 8. c. 9. 
againſt Suing men out of their 
Dioceſs, p. 379 
In a Prohibition to the Spiritual 
Court, upon an Excommunication 
for not receiving the Sacramenc 
in his own Pariſh Church; the 
Plaintiff ſuggeſted, that he had 
alledged in the Spiritual Court, 
that he took the Sacrament elſe- 
where; and that the Court had 
refuſed to admit the Allegation, 


— 


40, 40 
Prohibition for Citing - — 
of his Dioceſs, P 421 
Prohibition to the Court of Ad- 
miralty, P.47 3,503 
Prohibition to the Rat dt K 
p.475 


Prohibition to a Ceunty Palatine, 


50 
Prohibition to the Eeelefifiegt 
Court of Lincoln, ibid. 
Prohibition to the Spiritual Court, 
to ſtay Proceedings upon a Li- 
bel, grounded upon a Cuſtom, 
that the Conſtable of the Town 
ſhould Collect the Rates aſſeſſed 
for the Repairs of the Church, 
which he refuſed to do. The 
Prohibition denied, 510 


Proxies. 
Vide p. 180, 181, & 388. 
Proceſs. 
Serving of Proceſs. 
Proceſs of Subpœna ſerved n 
the Lord Mayor of London , 


when in the Execution of his 
Office, p 182 


Proceſi 
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Proceſs of the Exchequer. 

If a Super be ſet upon one of the 
King's Collectors; yet Proceſs 
of the Pipe ſhall not iſſue againſt 

im, but only Proceſs ad compu- 
tandum, p. 504 
Powers. 

A Power reſerved to Charge 
Lands with two Thouſand 
Pounds by any Writing: Whe- 
ther it be well Executed by 
making a Mortgage In Fee, by 
Leaſe and Releaſe? p. 395, 396, 

&c 


A Power reſerved upon a Settle- 
tlement, to make a Leaſe for 
31 years, to commence after 
the Death of the party: Whe- 
ther this Power be deſtroy'd by 
his making a Bargain and Sale 
in Fee-ſimple in Truſt to per- 
ſons, who after convey'd to him 
by Feoffment ? p. 410, 411, 


| 412, &c. 
Que ren, 


N a Plea to an Inquiſition upon 
an Extent, for a Debt afligned 
by Sir Geo.D. the Defendant did 
not plead as Terre-Tenant; 
but pleaded „ that long before, 
&c. a Stranger was ſeized in Fee 
of the Lands ſeized , and by 
- Leaſe and Releaſe convey'd to 
another in Fee, Que Eſtate the 
Defendant had, and traverſed 
the King's Title: To which 
the Attorny General demurr'd, 


p.45 1, 552, &c. 


R 

Book of Rates. 
Hether Calves-Skins, which 
weigh more than 4 l. may 
be Tranſported, paying Cuſtom 
according to the Book of Rates? 
P-220 
By the Books of Rates, 5 J. per 


Cent. are allowed to the Mer- 


chants out of che Subſidy of | 


Poundage , and 10 J. more for 
ready Mony : And whereas 
12 dJ. in the Pound is payable 
to the King for Poundage, 6 d. 
int he Pound more is given by 
another Act, and called the 
Additional Duty: Whether or 
no Five Pounds per Cent. ſhall be 


A. ſeiz'd in Fee of a 


allowed out of this Additional 
Duty ? P-349 
Record. 


proved in Evidence , 


P-323 

Common Recovery. 
arm, and 
Lands thereunto belonging , 
called Vines and Luſhers Farm, 
fituate in F. and E. H ſuffers a 
Recovery of the whole, and 
declares the Uſes of all that 
Farm, and the Lands thereunto 
belonging, called Vine: and 
Luſhers Farm, lying in F. to the 
Uſe of, &c. whereas part of the 
Farm lay in E. H. Whether that 
part ſhall paſs, or not? p. 225 
In what Caſes a Reverſion in the 
Crown may be barrd by a 
Common Recovery ; and in 
what not, p.409 


Records 


Recuſant. 

Whether Conformity by a Recu- 
ſant Convict were a Diſcharge, 
when Biſhops were taken away, 
in regard the Statute of 1 Fac. 
cap.4. directs, that ſuch Confor- 
mity be Regiſtred and Certified 
to the Biſhop, p.62, 63 


Rent. 
A Reſervation of Rent upon a 
Wine-Licenſe-Leaſe, is but a 
Perſonal Contract, p.88 


Repleader. 
Vide p. 33- 


Requeſt. 
Where a Special Requeſt muſt be 


laid; and where a Lices ſæpiùs 
requiſt- 
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requiſitus is ſufficient, p. 36, 37, 
CC. 


Re ſtitut ion. 

Goods are ſeized , that were Im 
ported contrary to the Act of 
Navigation ; Property is claim- 
ed. Whether the Court ought to 
grant a Writ of Reſtitution to 
the Claimant upon giving Secu- 
rity, ex debito Juſtitiæ, or not? 

p.97, 98, &c. 


Return of Writs. 
Return of Writs may be claimed 
by Preſcription, as appertaining 
to a Mannor, p- 423 


Review. 
Upon a Bill of Review, no Matter 
of Fact in the Cauſe can come 
in queſtion, p. 174 


Re voc at ion. 

A. makes a Will of Lands; and 
ny made a latter Will : 
Bur the Jury in a Special Ver- 
dict ſay, That they — find 
that any Lands were deviſed 
thereby. VVhether this later 
VVill thus found, be a Revoca- 
tion, or not, of the former? 


p.375 
Releaſe. 

A. is named a Defendant in a Bill 
in Equity, but not ſerved; and 
is afterward mentioned in the 
Decretal Order, and in another 
Order afterwards for Coſts: And 
Coſts being taxed him as a De- 
fendant, he Releaſed to the 
Plaintiff, p. 183 

A Mortgageor Articles with a 
Stranger for the Sale of the 
Lands morxgaged ; and receives 
50 l. of the Mony: Then 
pending a Bill againſt himſelf, 
and the Mortgagee for a Diſco- 
very and Performance, &c. 
Releaſes ro the Mortgagee all 
his Right and Equity of Re- 


demption; the Releaſe void, as 


to the Purchaſer, p. 310 : 


Rewiver. 
A Bill of Reviver, upon a Bill of 


Reviver, p. 201 
% 
Ruſſia Company. 
Upon the Letters Patents of 


1 & 2 Pb. & Mar. and the Sta- 
tute of El. A Queſtionaroſe 
in an Information , V Vhether 
or no one that was Free of the 
Company, might Trade thither 
without leave of the Company, 

| p-108,109 


8 


Seilicet. 
F repugnant to what gces be- 
fore, is void, p. 374 


Scire Facias. 

In a Writ of Error to Reverſe, af- 
ter divers Certioraries awarded 
upon diminution alledged, and 
two years expired, a Scire Faci- 
a was moved for againſt the 
Terre-Tenant, p-163 

Scire Facias grounded upon an In- 
quiſition , whereby the Defen- 
dants were found endebted to 
the King, in the Sum of 1 0000 /, 
all Mony for Prize Goods, 
whether it lies or no, p. 227 


Summons and Sever ance. 
Trover and Converſion againſt 
Executors, and declares of a 
Trover in the Teſtator's time , 
but of a Converſion in their 
own; whether Summons and 
Severance lies, p. 317 


Summons of the Pipe. 
Summons of che Pipe ought not to 
Iſſue, but for a Debt upon Re- 
cord, or a Debt ſtated and de- 
termined, p. 322 


Suret ir. 
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Sureties. 

By Mag. Charta, Sureties are not 
lyable , where the Principal is 
Reſponſible : How that is to be 
underſtood, p. 378 


T 
Taverns. 


Hether a Man that has a 

| Licenſe to keep a Tavern 
in York, according to the. Stat. 
of 1 Ed. 6. cap. 5. may by ver- 
tue of ſuch Licenſe Sell Wines 
by Retail, to be ſpent in his own 


_ Houſe, p. 338,339 
Vide Etiam p. 464 


Travers, 
Any part of what the Defendant 
makes his Title isTraverſable,p. 


316,317 


Truſt and Trufees. 
Truſtees have a Decree , after- 
wards the Truſt is transferred 
by Ordinance of Parliament , 
&c. in a Bill to review his De- 
cree the New Truſtees were 
made parties, p. 104 
A Truſt will Survive in Equity, 


p. 204 


Trover and Converſion. 

For Letters Patents, the Date not 
ſpecified, nor does the Plaintiff 
alledge that he was poſſeſſed of 
them, ut de boni propriu, P-I11 


Treſpaſs. 

An Action of Treſpaſs Vi & Ar- 
mu, for laying Horſe-dung, Dirt 
and other Filth ſo near the 
Walls of the Plaintiffs Dwel- 
ling houſe, that they became 
Rotten and Fell; and for mak- 
ing Filth and ſtinking Water to 
run in the Defendants Yard , 
which pierced the Walls of the 


Plaintiff's Dwelling-houſe, and 
ſank into the Celler and Houſe 
of Office, p. 60,61 


Tithes. 
In an Information in the Encbe- 
quer for Tithes, the value of 
the Tithes muſt be ſet forth; 


p. 

Tithes payable for Herbage * 
by the Mouths of Travellers 
Horſes, | P. 35 
The Council of Lateran, a General 
Law received in England; and 
Lands diſcharged of Tithes by 
that Council, are diſcharged by 
Law, as all Lands belonging to 
the Ciſtertian Order were, p.101 
An Engliſh Bill in the Exchequer for 
Non-payment of Tithes in Lon- 
don, according to the Decree in 
37 H. 8. whether it lies or no, 

p. 116 

In an Engliſn Bill for Vicarage 
Tithes, the Plaintiff did not ſet 
forth how they became due to 
him, whether by Preſcription or 
Endowment, P. 130 
If a Modus Decimandi be alledged 
no otherwiſe than by way of 


anſwer to an Engliſh Bill for 
Tithes, the Defendant muſt an- 
ſwer to all other parts of the 
Bill; but if he pleads it, he 
needs not anſwer to any other 
matter, p. 130, 131 
In Debt upon the Stat. of 2 Ed. 6. 
for Tithes out of the Plaintiffs 
Pariſh,a general Allegation with- 
out ſhewing a Title is ſufficient. 
The Defendant was not alledged 
to be ſubditus Domini Regs ; yet 
good, becauſe he was called Oc- 


cupator terre, 


p. 17 
In whoſe Hands Lands ſhall & 


diſcharged of Tithes, as hav- 
ing been part of the Poſſeſſions 
of any Abby of the Cifterian 
Order, p. 174 


Tithes of Cattle, p. 184 
Tithes for Agiſtment of Cattle in 
Paſture- 


The Table. 


A Parol Agreement, to accept of 


Paſture-ground » parcel 4 the 


poſſeſſions of an Abby of the 


Ciſterian Order, p. 184 


Tithes of Conies, p. 188 


Diſcharge of Tithes by Vertue of 
the Stat. of diſſolution of Mo- 


naſteries, p. 190 
A Bill in Equity for Tithes of Corn 


and Grain, and the ſingle value 


not barely demanded. p. 190 


a Modus in lieu of Tithes, how 
far available to the Pariſhion- 
ers, and how far binding to 
them, P. 203, 204. 
The King is not by Vertue of 
'his Prerogative diſcharged of 


Tithes, for the ancient Demelſ: | 


nes of the Crown, tho' he be 
capable. of a diſcharge de non 
decimando by Preſcription p. 
31 
In a Bill for Tithes, the Complai . 
ant did not ſhew how he was 
entituled to them, yet good, p. 
321, 322 
In a Suit for Tithes, the Deten- 
dant ſet forth in his anſwer, that 
the Lands were parcel of ſuch 
a Priory, and that the Lands 
belonging to that Priory were 
diſcharged by Order , without 
more ; yet good P. 322 
Where a Vicar hath uſed time out 
of mind, or a long time, to take 
Tithes or other Profits, he ſhall 
not be concluded by their not 
being expreſsd in the Endow: | 
ment of the Vicarage, p. 328, 
329 
Tithes of a Nurſery, p. 380, 381, 
A great Caſe upon a compoſition 
for Tithes made between the 
year, 1216 and 1261, &c. p. 


382 


Venire Facias. 
N Information ſets forth, 
that at Graveſend in the 


| 


County of Kent , upon ſuch a 
day, and in ſuch a Veſſel ay 
F 


and there Riding, ſuch a perſon 
ſeized 206 J. and 4 8. in Gold, 
from certain perſons unknown, 
then and there pafling or up- 
on their paſſage, in a certain 
Ship from Rarclzf in the Coun- 
ty of Middleſex , to 'parts be- 
ond the Seas. Upon Iflue joyned 
etween the Protector and him 
that claimed property, that no 
ſuch Gold was found, a Venire 
Facias was awarded from Raę- 
cliff, and held to be miſaward- 
ed, p. 16, 1 771 8 
In an Action upon the Caſe for 
diſturbing the Plaintiff to take 
the Fees, &c. of one of the 
Judges places in the Sheritfs 
Court in Guild. Hall London, the 
Action being laid in London, a 
Venire Facias was prayed to a 
Foreign County, p. 311 


Dniverſity. 

The Priviledge of the Univerſity 
pleaded to a Bill in Equity, pre- 
ferred by the Plaintiff as Debtor 
and Accountant, &c. and diſ- 
allowed, p. 188 


Uſury. 

Condition of a Bond is to pay ſo 
much Mony, if a ſuch a Ship 
ſhall return within 6 Months, 
from Ofend in Flanders to Len- 


don: No Ulury, p. 418 
Uſury, p. 420 
W 
Wales. 


Treſpaſs and Ejectment of 

Lands in Brecknock · Shive : 
Not- Guilty being pleaded, a Ve- 
nire Facias was awarded out of 
AMonmouth-ſhire : Whether ch's 
be a Miſtrial fince the Star. of 
H. 8. which makes Monmouth- 
ſhire, as it is commonly called, 
an Engliſh County, p. 66,67 


Witneſſes. 
Who may be Witneſſes, and who 
w_ . 5.331332 


